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About the Journal

“Diplomatiya Alemi” (“World of Diplomacy”) is a quarterly journal published by the Ministry of Foreign Affairs
of the Republic of Azerbaijan since 2002.

With its distinctive combination of researches on theoretical and practical issues of international relations, in-
ternational law and history, focused particularly on the South Caucasus, the journal offers a unique opportunity to
stay in touch with the latest developments and ideas in these areas.

The journal is available online on the MFA's web-site: www.mfa.gov.az. The hard copy version of the journal is
published as well.

Submit an article

The journal is trilingual (Azerbaijani, English and Russian). Manuscripts should be submitted by electronic mail
as an attachment to the MFA's Foreign Policy Planning and Strategic Studies Department, accompanied by the as-
surance that the article has not been published, submitted, or accepted elsewhere.

Manuscripts should normally range from 3,000 to 5,000 words, including all notes and references, together
with 200 words abstract. All submissions must be 1,5 lines-spaced written by Times New Roman regular font, 12
point throughout. The author is requested to give a brief personal biography in a footnote at the beginning of the
article. Articles should be received by the end of the last month of every quarter.

The contributors are requested to use footnotes (not endnotes) and avoid bibliography. Quotations should be
placed within double quotation marks (“EE"). Titles and section headings should be brief and clear. Tables should
be kept to a minimum and contain only essential data. Tables and figures should have short, descriptive titles, and
their position in the text be clearly indicated. All footnotes to tables and their source(s) should be placed under
the tables. Column headings should clearly define the data presented.

Responsibility for incorrect facts is taken by authors. If copyrighted material is used in the article, it is the au-
thor's responsibility to obtain permission from the copyright holder. Names of the authors, places and publishing
houses are required to be written in their original forms.

Send manuscripts by e-mail to: css@mfa.gov.az
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Summer session of NATO
international school of Azerbaijan
Baku, 16-21 June 2008

This summer NATO International School of
Azerbaijan was celebrating its sixth anniversa-
ry. From NATOs Summer School for local stu-
dents in 2003, NISA has been evolved into the
internationally recognized institution on Eu-
ro-Atlantic security issues. Since its inception
in 2003 nine NISA sessions were attended by
more than 450 local and foreign participants.
The geography of NISA alumni varies from
USA to Afghanistan covering NATO mem-
ber countries, Partnership for Peace nations,
Mediterranean Dialogue, Istanbul Coopera-
tion Initiative and Greater Middle East region.

June 16-21, 2008 Summer Session of NISA
was devoted to Crisis Management issues in
the experience of individual nations and in-
ternational organizations (NATO, UN, OSCE,
EU). This issue at the session was estimated
by speakers from different perspectives, views
and experiences. The key-note speech was
given by Mr. Diego Ruiz Palmer — NATO/IS
Operation Division, Head of Planning Section
about A Globalised Security Environment and
its implications for Crisis Management and
Ambassador Extraordinary and Plenipoten-
tiary of Turkey to Azerbaijan Mr. Hulusi Kilig
about Integration perspectives to NATO and
its operations and evaluation of Azerbaijan’s
partnership with NATO in the official open-
ing ceremony of NISA Summer Session 2008.

Ambassadors of NATO and Partner countries
to Azerbaijan and Mass Media representatives
took part at this ceremony as well.
Participants of NISA Summer Session 2008
numbered around 70 with wide-range geo-
graphical dimension — Afghanistan, Argenti-
na, Azerbaijan, Belgium, Czech Republic, Esto-
nia, Georgia, Germany, Greece, Italy, Mexico,
Moldova, Pakistan, Poland, Russia, Turkey, UK,
Ukraine and USA. The distinguishing feature
of this session from previous ones was in-
volvement of representatives of governmen-
tal institutions of Azerbaijan, particularly from
Ministry of Emergency Situations, Ministry of
Defense, Ministry of Internal Affairs and Min-
istry of National Security that has never ex-
perienced before. Invited speakers were from
NATO, USA, Izmir University of Economics,
CRISMART Center (Sweden), YATA, ATA, BP
Azerbaijan, European Union, OSCE, Ministry
of Emergency Situations of Azerbaijan, Minis-
try of Defense of Latvia and Afghanistan.
NISA played a great role consolidating the
power of youth in defining the way of security
and peace in Euro-Atlantic area. This network
is a major might in future to open opportuni-
ties to young generation for getting practical
knowledge by means of mutual exchanges.
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90th Anniversary
of the Armed Forces
of the Republic of Azerbaijan

Sl

The history of the modern Azerbaijan Army
dates back to 1918, when the Democratic
Republic of Azerbaijan declared its indepen-
dence. The newly born independent State
faced a number of urgent tasks, among them
— liberation of Baku from the forces striving
to overthrow the young democratic gov-
ernment. The creation of the regular Armed
Forces was thus a number one priority for
the then leadership of Azerbaijan. On June
26, 1918 a “separate Azerbaijani corps” was
set up. The Ministry of Defense was formal-
ly established on September 1, 1918. Gen.
Samedbey Mehmandarov was appointed the
Minister, and then Lt-Gen. Ali-Agha Shikh-
linski became his deputy. From March 1919
until December 1919 the Chief-of-Staff of
the National Army was Lt-Gen. Mamedbey
Sulkevich. He was replaced by Maj-Gen. Ab-

dulhamid bey Gaitabashi who served in of-
fice from December 1919 until April 1920.
The young Azerbaijani Army successfully
accomplished its mission: on September
15, 1918 the Azerbaijani Army marched into
Baku and liberated the city from the “dicta-
torship of Sentrokaspii”, which consisted of
the members of the Socialist-Revolutionary
party (Esers) and Dashnaks.

According to the Decree of the President
of the Republic of Azerbaijan Heydar Aliyev
dated May 22, 1998, the 26th of June is com-
memorated officially as the day of the Armed
Forces of the Republic of Azerbaijan.

On June 26, 2008 a military parade on the
occasion of the 90th anniversary of the es-
tablishment of the Armed Forces of the Re-
public of Azerbaijan was held at the Azadlyq
square in Baku.
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Up to 4510 military servicemen represent-
ing all braches of the country's Armed Forces,
higher military educational institutions, as
well as special task forces and other armed
units marched across the square in front of
the President of the Republic of Azerbaijan,
Supreme Commander-in-Chief of the Armed
Forces Ilham Aliyev, who reviewed the defile
from the tribunes.

Modern military hardware, including
modern battle tanks, ACVs, artillery systems,
upgraded MIG-29 Fulcrum and SU-25 Frog-
foot fighter jets, MI-24 Hind attack helicop-
ters, and many other items were displayed
during the parade. People watching the pa-
rade had a chance to see the Azerbaijan’s
Caspian fleet warships and patrol boats in
Baku harbour.
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BATUMI GUAM SUMMIT
1JULY 2008

Communiqué of Batumi GUAM Summit

On 1 July 2008, the Third Summit of the Organization for Democracy and Economic Devel-
opment — GUAM was held in Batumi, Georgia, under the motto "GUAM - Integrating Europe’s
East”.

The meetings of the Council of Heads of State, Ministers of Foreign Affairs, GUAM-USA,
GUAM-Japan, GUAM-Czech Republic/Vyshegrad Group, GUAM-Poland, Council of National
Coordinators, joint sessions of the heads of sector ministries and agencies and other events
took place in the framework of the Summit.

The Council of Heads of State held its plenary session in an enlarged format with participa-
tion of the Presidents of the Republic of Azerbaijan, Georgia and Ukraine, Minister of Internal
Affairs of the Republic of Moldova as well as invited guests: the Presidents of the Republic of
Poland and the Republic of Lithuania, Minister of Foreign Affairs of the Czech Republic, Minis-
ter of Transport and Communications of the Republic of Kazakhstan, high-level representatives
of the USA, Japan, the Russian Federation, Romania, Slovak Republic, the Republic of Turkey,
the Republic of Finland (also in the capacity of the OSCE Chairman-in-Office), representative of
the French Repubilic (also in the capacity of the EU Presidency), representatives of international
organizations CIS, League of Arab States, International Road Union, Heads of diplomatic mis-
sions accredited in Georgia.

The Council expressed gratitude to H.E. Mr. Ilham Aliyev, the President of the Republic of
Azerbaijan, for effective Chairmanship in GUAM.

The Chairmanship in the Organization for Democracy and Economic Development - GUAM
was passed on to Georgia.

The Council noted with satisfaction the significant success in GUAM development, in
strengthening political interaction and solidarity of the Member States as well as the stance of
GUAM at the international arena.

The Council signed the Batumi Declaration “"GUAM - Integrating Europe's East”, having re-
affirmed the commonality of interests and objectives of the Member States in their aspiration
to stand jointly against common risks and threats as well as to develop consistently a space of
integration and security in the GUAM region as an integral part of all-European and Euro-Asian
areas.

The Council affirmed the role of GUAM as a mechanism of deepening regional, all-Euro-
pean and Euro-Asian integration, expanding the democratic space and promoting European
values in the GUAM region, which contributes to the effective approximation of Member States
of GUAM and EU.

The importance of implementation of the GUAM Strategy for Sector Cooperation Develop-
ment in deepening interaction between the Member States in economic, humanitarian and
law-enforcement spheres with the aim of ensuring sustainable development, increasing the
well-being and prosperity of their peoples was also underlined.

The Heads of State expressed deep concern about the threats caused by the protracted
conflicts, aggressive separatism and extremism, international terrorism and other crimes, and
confirmed readiness of GUAM to stand jointly against these threats in close cooperation with
international structures.
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Paying tribute to the victims of 1932-1933 Holodomor in Ukraine, the sides marked the in-
tention of Ukraine to deliver to the international community the truth about the Holodomor as
a crime against humanity in the name of avoiding such tragedies in the future. In this respect,
they took special note of the invitation by the President of Ukraine to participate in the events
on 22 November 2008 in connection with the 75th anniversary of the Holodomor in Ukraine.

The Batumi Summit reiterated determination of the Member States to assert democratic
values, respect for human rights and freedoms, the rule of law, preservation and promotion
of spiritual and cultural heritage of the peoples as well as consolidation of the spirit of toler-
ance, its readiness to make an active contribution to ensuring international peace, security and
stability.

The Council adopted the Statement on Development of GUAM Transportation Corridor and
the Decision on Intensification of GUAM Sector Cooperation.

The relevant issues of the Organization development were discussed at the Summit. The
Council approved the Report of the Organization for Democracy and Economic Development —
GUAM for the Period of the Chairmanship of the Republic of Azerbaijan (19 June 2007 — 1 July
2008) and the Program of the Chairmanship of Georgia in GUAM for 2008-2009.

The Council took note of the results of joint sessions of the sector working groups on
economic, humanitarian and law-enforcement cooperation at the level of heads of relevant
ministries and agencies held in the framework of the Summit and adopted the Decision on
Intensification of Sector Cooperation.

Considering the wide participation of the States and international organizations at Batumi
Summit as a sign of growing support to GUAM and acknowledgement of its role in all-Euro-
pean and Euro-Asian integration processes and attaching importance to strengthening and
expanding international relations and promoting GUAM partnership in both European and
Asian directions in accordance with the priorities of cooperation defined at the Baku Summit
of 2007.

The Summit emphasized with satisfaction the broadening of GUAM-US partnership on im-
plementation of new technical assistance projects in various spheres of cooperation, inter alia,
with the purpose of increasing security of the GUAM transportation corridor and expressed
the readiness of GUAM to deepen partner relations with Poland, Japan, Czech Republic, and
other interested states and international organization in elaborating and implementing joint
projects.

The Summit participants expressed gratitude to the Georgian side for the excellent organi-
zation of the Batumi Summit and extended best wishes for its successful Chairmanship.
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Batumi Declaration
“GUAM - Integrating Europe’s East”

The Council of Heads of State of the Organization for Democracy and Economic Develop-
ment — GUAM,

Guided by the Charter, declarations of the Summits and other GUAM documents,

Proceeding from the commonality of interests and objectives of the Member States in their
aspiration to stand jointly against common risks and threats as well as to gradually develop a
space of integration and security in the GUAM region as an integral part of all-European and
Euro-Asian area,

Reaffirming adherence of the Member States to the democratic values, respect for human
rights and freedoms, the rule of law, preservation of spiritual and cultural heritage of peoples
and consolidation of the spirit of tolerance,

Emphasizing success in the development of GUAM during the last 10 years reflected in the
Declaration of GUAM Vilnius Summit of 10 October 2007 and, especially, the results of the
Azerbaijani Chairmanship, which gave a new impetus to the development of the Organization
in all areas of its activities, strengthening political interaction and solidarity of the Member
States as well as positions of GUAM at the international arena,

Recognizing that GUAM has become an effective mechanism of regional cooperation, which
found its worthy place in all-European and Euro-Asian integration processes, as well as of
promoting awareness of the international community of the interests and problems of the
Member States,

Welcoming the strengthening and expansion of international links and promotion of the
GUAM partnership in both European and Asian directions in accordance with the priorities of
cooperation defined at the Baku Summit of 2007,

Underlining especially geopolitical location and transit potential of GUAM as a bridge be-
tween Europe and Asia, which offers unique opportunities for the development of transport
and communication links and diversification of routes of delivery of energy resources, thus
bringing the continents together,

Stressing that the Batumi Summit held under the motto "GUAM — Integrating Europe'’s East”
demonstrates adherence of the GUAM Member States to European norms and values and their
aspiration to proceed along the path of European integration,

Affirming the role
of GUAM as a mecha-
nism of deepening
regional, all-European
and Euro-Asian inte-
gration,  expanding
the democratic space
and promoting Eu-
ropean values in the
GUAM region, which
contributes to effec-
tive approximation
of Member States of
GUAM and EU,
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Considering the broad participation of the States and international organizations in the
Batumi Summit as a sign of growing support for GUAM and its prestige,

Underlining the importance of implementation of the GUAM Strategy for Sector Coopera-
tion Development in deepening interaction between the Member States in economic, humani-
tarian and law-enforcement spheres with the purpose of ensuring sustainable development,
increasing the well-being and prosperity of their peoples,

Expressing deep concern about the threats caused by the protracted conflicts, aggressive
separatism and extremism, international terrorism and other crimes, and confirming readiness
of GUAM to stand jointly against these threats in close cooperation with international struc-
tures,

1. Reiterates determination of GUAM to ensure respect for human rights and fundamental
freedoms, to assert democratic values, the rule of law, to actively contribute to ensuring
international peace, security and stability.

2. In the conditions of globalization and growing interdependence of the states of the Eu-
ropean and Asian regions, GUAM efforts will be directed at further deepening integra-
tion processes and enhancing economic potential of the Member States. In this regard,
the Member States confirm their readiness to utilize to the full extent their national
potentials with the purpose of increasing attractiveness of the region and interregional
significance of GUAM. The Council gives instructions to intensify the efforts for full-
scale implementation of the GUAM Strategy for Sector Cooperation Development.

3. Emphasizes the importance of implementation of the provisions of the Summit State-
ment on Development GUAM Transportation Corridor and the results of international
conference “GUAM - Transit” (Baku, 29-30 April 2008) for the development and full-
scale utilization of the Member States’ transit potential, including with the involvement
of international investments and participation of partner countries.

4. Underlines the special importance of the Kyiv Declaration on Principles of Global En-
ergy Security adopted at the Energy Summit in Kyiv on 22-23 May 2008. The Member
States will continue to actively contribute to this important global process and to sup-
port further the efforts directed at liberalizing and diversifying the European energy
market. The Council welcomes the partner countries’ intention to actively participate in
these commercial projects.

5. Welcomes the establishment, during the international conference “GUAM Development
Strategy” in Baku on 29-30 May 2008, of the Coordinating Council of Banking Associa-
tions of GUAM countries and calls upon the business partners to intensify cooperation
in the financial sector in the GUAM region.

6. Expresses readiness to deepen trade and economic cooperation on the basis of full-
scale implementation of the agreements on Establishing the Free Trade Area, on In-
ternational Multimodal Transportation of Goods, and other appropriate agreements
concluded in the GUAM format with the aim to further liberalize movement of goods,
services, capital, and labor, to increase the volume of transportation deliveries, to har-
monize customs and border procedures, to modernize transportation infrastructure,
which will contribute to economic growth, decrease of poverty level, and ensure sus-
tainable development of the Member States. Calls upon the GUAM Member States to
intensify the efforts for elaborating a common tourist project and engaging investment
capacities of the GUAM partner countries for its implementation.

7. Stresses the important role of GUAM in developing inter-communal and inter-confes-
sional dialogue and protecting the rights of persons belonging to national minorities,
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strengthening mutual understanding and creating favorable conditions for cohesive
development of global and regional security.

8. Reaffirms, taking into consideration the recommendations of the international confer-
ence “Basic Principles for the Settlement of the Conflicts on the Territories of the GUAM
States” held in Baku on 15-16 April 2008, its adherence to peaceful settlement of the
conflicts in the GUAM region on the basis of respect for the principles of sovereignty,
territorial integrity, and inviolability of the internationally recognized borders of the
states by means of reintegration of the uncontrolled territories into the states, which
they are part of, return of forcibly displaced persons into places of their permanent
residence and ensuring peaceful co-existence of different ethnic groups within the in-
ternationally recognized borders of the states, development of civil society, restoration
of destroyed infrastructure on these territories as well as the use of communications
for the benefit of all the parties. Underlines the necessity to continue active joint efforts
towards the settlement of these conflicts and to mobilize without delay consolidated
support by international community for their resolution.

9. Expresses support for deepening European integration of the GUAM Member States
and developing closer relations with the EU with due account of individual particulari-
ties and aspirations of each GUAM Member State, taking into consideration the new
concept of EU relations with Eastern neighbors — “"Eastern Partnership”. Stands for de-
velopment of partnership relations with the interested EU Member States.

10. Respects and supports the GUAM Member States’ freedom of choice of such a system
of ensuring their national security that will correspond to the fullest extent to their
national interests and promote strengthening of their sovereignty and territorial integ-
rity.

11. Emphasizes with satisfaction the expansion of GUAM-US partnership on implementa-
tion of new technical assistance projects in various spheres of cooperation, inter alia,
with the purpose of increasing the security of the GUAM transportation corridor, and
expresses the readiness of GUAM for deepening partner relations with Poland, Japan,
Czech Republic, and other interested states and international organizations in elaborat-
ing and implementing joint projects.

Journal of the Ministry of Foreign Affairs of the Republic of Azerbaijan

AZORBAYCAN RESPUBLIKASI XARICi ISLOR NAZIRLIYININ JURNALI 20-21/2008

—
—_



Journal of the Ministry of Foreign Affairs of the Republic of Azerbaijan

12

XOBORLOR - NEWS - HOBOCTU

Third Meeting of the Heads
of the Diplomatic Service Bodies

of the Republic of Azerbaijan
BAKU, 7-11 JULY 2008
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On July 7-11, 2008 the third meeting of the
heads of the diplomatic service bodies of
the Republic of Azerbaijan took place in the
Ministry of Foreign Affairs of the Republic of
Azerbaijan.

President of the Republic of Azerbaijan
Ilham Aliyev attended the meeting and ad-
dressed its participants on the first day. The
Head of State in his comprehensive speech
dwelled on the foreign policy priorities and
growing international prestige of the country,
as well as expressed his satisfaction with the
progress achieved in this regard. At the same
time, President Aliyev instructed the diplo-
mats to spare no efforts in fulfilling more ef-
ficiently their duties.

Minister of Foreign Affairs Elmar Mam-
madyarov in his introductory speech provid-
ed a report on the activities of the diplomatic

ﬁ.l .l.i-"-

_ ril’ - r_l

service during the period passed since the
second meeting.

In the course of the four-day meeting the
participants exchanged views and made sug-
gestions on a wide range of issues, including
in particular those relating to the process of
settlement of the conflict between Armenia
and Azerbaijan, development of bilateral re-
lations, cooperation with international orga-
nizations and security affairs, international
economic and humanitarian cooperation,
consular-legal as well as press and informa-
tion activities.

The Chairman of the Milli Majlis Oktay As-
adov, Head of the Executive Apparatus of the
President Ramiz Mehdiyev, Minister of De-
fense Safar Abiyev, Minister of Interior Ramil
Usubov, Minister of Industry and Energy Na-
tiq Aliyev, Minister of Justice Fikret Mamedoy,
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Minister of Finance Samir Sharifov, Minister of
Economic Development Hafiz Babayev, Min-
ister of Taxes Fazil Mamedov, Minister of Cul-
ture and Turizm Abulfaz Garayev, Minister of
Education Misir Mardanov, Minister of Youth
and Sport Azad Rahimov, Head of the State
Border Service Elchin Guliyev, Chairman of the
State Customs Committee Aydin Aliyev, Chair-
man of the State Committee on the Affairs of
Azerbaijanis Living in Foreign Countries Naz-
im Ibrahimov, Deputy Minister of National Se-
curity Hilal Asadov, President of the State Oil
Company Rovnaq Abdullayev, as well as the

XOBORLOR - NEWS - HOBOCTU

senior officials of the Ministry of Foreign Af-
fairs addressed the meeting and participated
in discussions.

On July 11, the heads of the diplomatic
service bodies visited the IDPs camps in Fu-
zuli district.

The meeting coincided with the first com-
memoration of the Day of Diplomatic Service,
established by the President's decree of Au-
gust 24, 2007. A number of diplomats from
the Foreign Ministry were awarded a medal
"For Exemplary Services in Diplomatic Ser-
vice”.
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Milli tahliikasizlik: nazari-
konseptual baxis

Hikmat HACIYEV*

Basar tarixinin butin dovrlerinda yasamaq
namina tahlikasizliyi teamin etmak talsbati
insanlar garsisinda duran an Umds ehti-
yaclardan biri olmusdur. Ictimai ve siyasi
gurulusundan va inkisaf saviyyasindan asili ol-
mayaragq, istar ibtidai insan surulari, gabils va
tayfalar, quldar va ya feodal dévlatlar, istarsa
da miuasir dovlstlar qarsisinda tahliikasizliyin
temin olunmasi talebati vacib vazife kimi 6z
shamiyyatini daima saxlamisdir. ictimai-siyasi
va texniki taraqqinin naticasi olarag, muxtalif
dovrlerds fargli tahlikasizlik problemlari ve
onlara garsi fargli cavab vasitalari va metodlan
olsa da, tahlikasizliyin teminatina olan talebat
he¢ da dayismamisdir.

Amerikan  psixologlari  K.Madsen ve
AMaslonun tabirince desak tahlikasizliya
olan ehtiyac insan va comiyyatin faaliyyatinin
ilkin motivi olmusdur. Camiyyatin inkisafinin
naticasi kimi bu ehtiyacin intensivliyi v miqyasi
stratlo artmada baslayaraq, tshlikssizlik
ilk avval fardin, daha sonra camiyyst va
dovlstin faaliyystlerinin baslica istigamatina
cevrilmisdir.

Qadim yunan filosofu Platon tahlikasizliyi
"har hansisa bir zarerin aradan galdiriima-
si” kimi saciyyalandirmisdirl Orta asr fran-
siz mutafakkiri JJ.Russo "6zinl mihafizs
etmak qgaygisini dovlstin baslica vazifasi
hesab edirdi"2 Alman alimi B.Spinozaya
gore isa vatendas ictimai vaziyyatinin
miayyanlasdirilmasi magsadils “tahlikasizlik
va stlhid” misyyan etmisdir.

Muasir falsafi anlamda tahlikasizlik sosial
obyektin va ya sistemin etibarli mévcudlugu

kimi tofsir olunur. 1Alazarevin ganastine
gors, tahlikasizlik sosial muhitin obyektlarinin
movcudlugunun  etibarhligr  ve  progressiv
inkisafi soraitidir3. L.Manilov isa tehliikesizlik
va milli tahlikasizliyi eynilasdirarak onu
murakkab va coxtarafli sistem kimi izah edir.
Onun tabirincs, tahlikasizlik sosial obyektin
davamli ve sabit mdvcudlugu, onun hayati
toleblarinin 6danilmasi va reallasdirilmasi, dax-
ili va xarici tahdidlardsn qorunmasi saraitidir®.

Sosioloji ndqgteyi-nazardan iss tahlikasizlik
anlayisi ila “xalqin (dovlatin) suveren, xaricdan
mudaxils va tazyiq olmadan &z strategiyasini
azad se¢mak ve hayata kegirmak imkani”
nazards tutulur. M.Tlassin baxislarina gors,
tohlikasizlik sosioliji fenomen olaraq dévlstin
igtisadi, harbi-siyasi, ideoloji asaslarini ehtiva
edir>.

Ligati anlamda ise tahlukssizlik sirf
muhafiza ve ya mudafis kimi tefsir olunur.
"Britannika” Ensiklopediyasinda tahlikasizlik
insanlar va onlarin amlaklarinin zararlardan
gorunmasi Uglin mixtalif vasitalerin toplusu
demakdir®. Oxford izahl ingilis dili ligstina
gors tahlikasizlik dlks, mulkiyyst va saxslarin
har hansi hiicuma garsi mihafizasina yonalmis
tadbirlardir’”.  Harbi terminologiyada isa
tohlikasizlik harbi birlasmanin 6ziini diisman
torafin  mdisahidasi ve hiicum xarakterli
tadbirlarden mihafizasi kimi izah olunur3.

Harbi  ndqteyi-nazarden  tahliikssizlik
problemina yanasan almaniyali mutaxassis
Q\Vetting ananavi baxislar asas tutaraq
tohlikasizliyin  asasinin midafis qabiliyyati
taskil etdiyi ganastindadir®.

*  Beynalxalq siyasat lizre magistr, Briissel Universiteti. Qeyd: Maqals ilk olaraq “Diplomatiya ve Hiiquqg” jurnalinin No. 1

(015) mart 2008 xtsusi buraxilisinda nasr edilib.

1 MnaroH, Auanoru. M. 1986. cTp. 434.

2 XKK.Pycco, O6 obuectseHHOM gorosope. Tpaktatsbl. M. 1969. ctp. 51.

3 B.B.bpys, “Uctopworpadms nccregosaHms npobaemsl 6e3onacHocTn”, BoeHHas Mbicib N2 6, 2004, ctp. 37-44.
4 Yenas orada.

5 Yenas orada.

6 Yens orada.

7 Oxford Advanced Learners’s Dictionary, 6th ed. (Oxford: Oxford University Press, 2000), p. 1155.

8 R.Bowyer, “Campaign Dictionary of Military Terms”, 3rd ed., 2004, p. 211.

9 Yens orada.
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Yuxarida istinad  olunan  ndqteyi-
nazarlorden  goérindr ki, nainki  milli
tohllkasizliya hatta tohliikssizlik anlayisinin
0zlna munasibatde bels birmanal fikir
yoxdur. Ortaq maxrac kimi tohlikasizlik
anlayisinin birinci névbads “6ziini mihafize
va ya midafia”ni nezards tutmasi gabul ol-
unur.

Amma, tshlikasizlik anlayisinin  an
baslica catismayan elementi onun insan
camiyyatinin “takamil” meyarlarini shats eds
bilmamasidir.

Bu baximdan har hansisa bir zararin
bilavasita harbi va glc vasitalari ils garsisinin
alinmasini nazarda tutan tahlikasizlik anlayisi
il milli tahlukasizliyi eynilasdirmak dizgiln
olmazdi. Milli tahlikasizlik daha mirakkab
va zangin mahiyyats malik olarag, diinyada
gedan siyasi, iqgtisadi, sosial inkisafl va tex-
niki teraqqini Ozinds ehtiva edan, insan
va camiyyatin tabistine xas olan takamdil
meyarlarini aks etdiron bir mafhum kimi
basa dusilmalidir. Mahdud sahadas faaliyyati
nazarda tutan “cabri mihafiza ve midafiadan”
olduqca genis ahata dairasina sahib bir anlayis
kimi xarakterize edilmasi vacibdir.

Milli  tahlikasizlik mafhumunun siyasi
ligata gatirilmasi ABS Prezidenti Teodor Ru-
zveltin adi ilo baglanilir. T.Ruzvelt 1904-ci
ilds Kongress etdiyi muracistinds tikilmasi
planlasdirilan Panama kanalinin isgalinin ABS-
in "milli tahlikasizlik” maraglarina xidmat
etdiyini  bildirmisdirl0, T.Ruzvelt tsrafindan
milli tahlikasizlik anlayisinin haqqinda bahs
olunan miuracistda hansi magsadls istifads
olunmasinin tafarriiatina varmadan bels, Pan-
ama kanalinin ABS U¢lin asrin avvallarindan ta
bu giine gadar kasb etdiyi siyasi, geo-strateji,
igtisadi, harbi shamiyyatinin fovqinda milli
tohllkasizliyin genis mahiyyati 6z inikasini
tapmis olur.

Sonraki illards praktikada 6ziina yer alan
milli tahlikasizlik siyasi elmlara da sirayst
edarak genis tadqgigat obyektina ¢evrilmisdir.

MOQALSLOR - ARTICLES - CTATbU

Bazi hallarda milli tahliikasizlik adi tahlikasizlik
anlayisi ila eynilasdirilmis, diger hallarda
milli maraqg, geo-politika va harbi néqteyi-
nazarlardan izah olunmusdur.

V.A.Qusachenko diizglin olaraq taklif edir
ki, “Milli tahllikssizlik” anlayisini miayyan
etmaya calisarkan birinci névbads “milli”
s6zline muracist etmayimiz magsadauygun
olardi. Goranduyld kimi  “milli” sozinln
kokinda “millat” s6zd durur. Millstlarin so-
sial-tarixi inkisafi feodal parakandaliyindan
sonra baslamis va uzun va ¢atin bir proses
olmusdur.

"Millat tarixan muiayyan arazida kdk salmis,
eyni dil, madaniyyat, dlislinca tarzi va manavi
dayarlers sahib olan sosial birlikdir"1l, Bu
xGisusda V.Qusachenko “"millat” va “milliyat”
terminlarinin bir-birindan ayrilmasinin vacib-
liyini geyd edarak, milliyat termini ila etnik
mansubiyyatin nazards tutuldugunu bildirir.
Onun tabirincs, garb etnososiologiyasi millat
terminina siyasi kateqoriya kimi yanasaraq
onu konkret dovlstin bitin vetandaslarinin
birliyi vo xalqin doévlet formasinda tasakkdill
kimi baxir. Yani, xalg burada dévlat kimi ¢ixis
edir. Ligati tercimada da baxsaq gorurik ki,
ingilis dilinds “nation” szl eyni zamanda
ham millat, ham da ddvlat manasinda isladila
bilar.

“Olkads vahid siyasi millst yaranmadan
milli marag, milli magsadlar va milli ideyanin
miayyan edilmasi geyri-miumkiindir’12, Eyni
disitinca tarzi ila garbda “milli dovlat”, "milli
maraq” va "milli tahlukasizlik” anlayislari siyasi
va praktiki Iigata daxil olmusdur.

Ona gora da milli tahllkasizlik ifadasinin
birinci hissasi olan "milli" s6ziina bitin
Olkani, onun bitln sahalarda faaliyyst ve
istigamatlarini, butin vetandaslar shats
edacak torzds yanasmaq lazimdir. Milli
s6zlinin kasb etdiyi genis manadan da ¢ixis
edarak fard, comiyyat ve dovlsti bir araya
gatiracek formada tahlikasizlik anlayisinin
muayyan edilmasi magsadauygundur.

10 C.AMpockypuH, HaumoHanbHas 6e30MacHOCTb CTPaHbl: CyLHOCTb, CTPYKTYpPa, NyTv ykpenaeHus. M. 1991. cp. 4.
11 B.A.lycaueHko, "O6 akTyasbHOM KOHTEKCTe MOHATUSA 'HaLMoHanbHas 6e3onacHocTh', BoeHHas mbicab N2 7, 2007,

cTp. 2-13.
12 Yens orada.
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Migqayisali  tahlil  magsadile bu xu-
susda birinci ndvbada milli tahlikasizliyi
dovlat tahlikssizliyi va ya adi tohlikasizlikle
eynilasdiran sovet siyasi adabiyyatsiinasligina
miraciat edilmasi magsadauygun olardi. Bax-
mayaraq ki, milli tshlikasizlik sovet siyasi lek-
sikonuna daxil edilmamisdi, o bir sira mono-
grafiyalarda tangidi formada olsa bels 6ziina
yer almisdi.

ElSkakunovun baxislarina géra  “mil-
li tahlikasizlik dovlat tshlikasizliyinin si-
nonimidir. Dovlat vatandaslarinin ve 6zinin
tahllkasizliyini tamin etmaya borcludur. Bir-
inci halda dovlat “ictimai tahlikasizlik"-in
taminatcisi kimi basa diistilmalidir. ikinci halda
isa dovlatin 6ziinl digar dovlatlarin tasirindan
gorumasidir"13,

V.Levonov isa yazirdi ki, dovlstin milli
tohllkasizlik maraglarinin temin edilmasi bir-
inci névbada onun suverenliyi, arazi butévllyd,
mstaqilliyi, sarhadlarinin toxunulmazliginin
tominati ve daxili islere garismadin qgarsisinin
alinmasi imkanidirl4,

Skakunovun va gisman Levonovun
yanasmasinda dovlat tahlikasizliyi ila milli
tahliikssizliyin  sinonimlasdiriimasi  SSRi-in
siyasi qurulusu ve mahiyyatindan irali galan
baxisdir. Nazars almaliyiq ki, stni olaraq
“sovet vatandasl” formalasdirmaga calisan
SSRi-da “milli", “millat” kimi terminlar old-
uqca hassasligla garsilanir va onun bu va ya
digar formada istifadasina garsi senzura var
idi. Bundan alava, inzibati-amirlik sisteminda
siyasi, igtisadi, sosial, madani ve manavi va s.
digar masalalarin dovlatin inhisarinda oldugu
halda, dovlat tahlikasizliyindan basga digar
tohllkasizlik anlayisi da ola bilmazdi.

Dévlat tahllkasizliyi milli tahlikasizliyin
struktur  elementlorindan  biridir.  Dovlat
tohllUkasizliyinin  6n plana ¢akilarak mil-
li  tohlukasizlikle  eynilasdirilmasi ~ milli
tohllkasizliyin - digar struktur elementlari
olan fard ve camiyystin tahlikasizliyinin
dovlst tarafinden manimsanilmasi demakdir.
Demokratik qurulusa malik olan dovlstds

dovlet ve camiyyat fardin maraqglarina ve
tahliikasizliyine xidmat etdiyi halda SSRi-da
bunun tamamils aksi idi.

Dévlat tahlikasizliyi ile milli tahlikasizlik
sinonim olmasalar da, demokratik dovlatlards
bltlin comiyyat tarafindan gabul edilan milli
maraglar asasinda onlarin birinin digarini
tamamlamasi miqabil haldir.

Qanundaniraligalanhtquglarindanistifads
edarak fard va comiyyat dovlst institutlarini
formalasdinr ve onun Uzsrinde nazarsti
hayata kecirmalidir. Milli tahlikasizliyin ic-
timai teamin etma sisteminin digar Ustin-
Gyl milli maraglarin digar maraglar (qrup,
sinif, rejim, etnik, kooperativ) Uzarinds al-
iliyidir. Vatandasin tahlikasizliyinin  tamin
edilmasi agirhigi takca dovlstin izarina qoyula
bilmaz. Tacrliba gostarir ki, nazaratsiz dovlat
hakimiyyati vatandaslarin  tahlikasizliyinin
tomin edilmasinde ford vea camiyyatin
maragqlari  UGglin asas tahliks manbayina
cevrila bilar.

Vatandaslarin  hiiquq ve azadliglarinin
gorundugu va onun inkisafi t¢uin lazimi sarait
yaradildigi, o ciimladan camiyyatda ganunun
aliliyi tamin olundugu halda milli tahlikasizlik
tomin olunmus hesab oluna bilar.

Belo olan taqdirds, bltlin camiyyat ve
Olka vatandaglarinin tahlikasizliyi tamin ol-
unur, habels vatandaslar 6zleri onun tamin
olunmasinda istirak edir va téhfs verirlar. Yani,
ford da layagat va masuliyystle 6zlininki
hesab etdiyi comiyyat va dovlatin gigoklonmasi
Gcgln calisir.

A.Qusachenko dlzgin qeyd edir ki,
fordin tahlikasizliyinin dévlst ve camiyyatin
tahllkasizliyinden 6n  plana goyulmasi
"haminin hamiya garsi muharibasi” kimi basa
distlmamalidir. "Sksina, dovlat ve cemiyyast
6lkanin vatandasi kimi har bir fardin hayati
ahamiyyatli maraqglarinin hayata kecirilmasini
garsisina magsad qoymal, va fard da yasadigi
dovlat va camiyyatin maraglarini dark edarak
ganunlarina riayyst etmalidir”15,

Fard, camiyyat va dovlatin milli tahlikasizlik

13 3.1.CkakyHoB, MexayHapogHO-MnpaBoBble rapaHTum 6esonacHocTu rocygapcrs. M. 1983. crp. 5.
14 B.JleBoHOB, "Pa3opyseHue u MexzayHapoaHas 6esonacHocts”, 1978, ctp. 89.

15 B.A.lycaueHko, yK. cou.
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nardivaninda yeri sakil 1-do gostarilmisdir
(sakil musallifs maxsusdur).

(I) - Fordin tahlikasizliyi

(II) — Camiyyatin tahlikasizliyi

(II) — Dovlatin tahliikasizliyi

FORDIN TOHLUKSSIZLIY

MILLI
TOHLUKSSIZLIK

COMIYYSTIN DOVLSTIN
TOHLUKSSIZLIVI TOHLUKSSIZLIYI

tohlikesizlikle  baghdirl®,  Bir  sira
gorb alimlerinin  do yanasmasinda milli
tohllkasizliyin tahlikasizlikla eynilasdirilmasi
kimi dar fikirlara rast galmak olar. Ronald
Kalinger, Fil Uilliams va Sifritsin maslliflari
olduglari siyasi ligatda milli tahlikasizlik xarici
hadalardan miidafis kimi saciyyslandirilirl?.

Bu clr yanasmanin terafdarlari hesab
edirlar ki, dévlat haddan ziyads harbi qlivveys
malik oldugu halda onun milli tahlikasizliyi
maksimum sakilda teamin olunmus olar. Tabii ki,
xaricdan dogan va 6lkanin milli tahllkasizliyina
tohdid yaradan harbi tahlikalar harbi
vasitalarle da cavablandiriimalidir. Genis an-
lamda milli tahlikasizlik siyasi, igtisadi, harbi,
sosial, madani va informasiya tahlikasizliyini
ehtiva edan alt Unsirlardan ibaratdir. Amma,
tacrlibs gostarir ki, ancaq harbi vasitalarla
milli tahlikasizliyin tamin olunmasi mimkin
deyildir.

N.Qafutulinin tabirinca desak “XXiasrda har
bir 6lkanin milli tahllkasizliyi raket basliglan
va slingularin sayi ila bitmir. Milli tahlikasizlik
uzun-middstli tarixi perspektivds 6lkanin
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inkisaf potensiali, habels, camiyyatin sabitliyi
va cicoklanmasimi tamin etmalidir”18,

Z.Bjezinskinin  tabirinca, ABS-in milli
tohllkasizliyi onun harbi giiclindan deyil, igti-
sadi, sosial, manavi, madani, informasiya ve
diger sahalardaki potensialindan asilidir. ABS-
In ke¢mis Midafie naziri FKarlugciya gore
isa ABS-in milli tahllkasizlik maraqglari genis
yayllmis dayarlardan dogaraq, digar sahalarla
barabar vatandaslarin hiiquq va azadliglari
va iqtisadi ¢icaklanmani 6ziinds ehtiva edir.
Marhum ABS Prezidenti C.Kennedi ¢ixislarinin
birinds geyd etmisdir ki, ABS-In ne mudafis,
na diplomatiya, na da ki tarksilah sahasinda
ayrica bir siyasati yoxdur. Butiin bunlar hamisi
milli tahlukasizlik siyasatinin elementlaridirlar.

Bu xiisusda ayani misal kimi kecmis SSRi-
in tacrlibasina miraciat etsek yanilmariq.
SSRI kiitlavi qirgin silahlar, o ciimladsn
niva potensialina va adi silahli quvvalarinin
sayina gora nainki NATO olkalarinin analoji
glvvalarina barabar, hatta bir sira kateqori-
yalar Uzre daha artiq silah va sursata malik
idi. Sirf harbi tahllkasizlik néqteyi-nazarindan
SSRI nainki xarici harbi tacaviiziin garsisini ala,
hatta gars terafi maglub edacak igtidarinda
harbi giice malik idi. Olks daxili nisbi sabit-
lik mahdudiyystsiz salahiyyatlara malik olan
uzdaniraq Dovlst Tahllkssizlik Komitasi
(masallif: bu taskilat rus dili abbreviaturasinda
KGB adi ile maghurdur) va milis camiyysti to-
tal nazaratda saxlayirdilar. Dissident harakati
va ya mutasakkil cinayatkarliq idara olunan
saviyyada idi va tabii ki, siyasi mixalifat da
yox idi.

SSRi-intacriibasinda tarix gdstardiki, ancaq
harbi va cabri vasitalarle milli tahlukasizliyin
vo Olkanin yasamaq qabiliyyatinin tamin
olunmasi miimkiin deyildir.

ABS va qgarb dislince tarzinde mil-
li tohlikasizlik bltin sahalarda o6lkanin
milli maraglarinin hayata kegirilmasina va
gorunmasina yonallik konsepsiya kimi tasakkul
tapmisdir. Milli tahlikasizlik takce goruma va

16 J1.A.MBaHawweHKo, MexayHapogaHas 6e30MacHOCTb U MeXAyHapOAHbIA MpaBonopsAok B MWPOBOM okeaHe. M.

1980. cTp. 187.

17 “The dictionary of 20th century”. World Politics (New York, 1933), p. 471.

18 H.TadytynuH, KpacHas 3Be3ga N2 021, 02/2003.
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mihafize mexanizmi olmayaraq, eyni zaman-
da ford, comiyyat va dovlstin davamli inkisafi
Gcln lazimi saraitin yaradilmasina xidmat
etmisdir.

ABS rosmi sonadlorine  gora  “milli
tahlukasizlik” arazi butovliylinin gorunmasi,
digardovlatlarls faydaliigtisadi muinasibatlarin
saxlanmasi, dovlet tesisatlarinin inkisafi
va daxili va «xarici tahdidlarin qgarsisinin
alinmasi kimi tafsir olunur. Buradan gorinir
ki, hatta ilkin “amerikan dislinca tarzinda”
milli  tahlikasizlik harbi tshlikasizlik ve
midafis ilo eynilasdirilmamisdirl®, 1947-
ci ilde ABS-da milli tahlikasizlik haqgginda
ganun gabul edilmisdir. Qanunda vyazilir
ki, "Bu ganunu gabul etmakla Kongresin
maqsadi ABS-In galacak tahlikasizliyi Gglin
mifassal programin temin olunmasi; milli
tohllkasizlikle slagadar olarag hdkumat va
muvafig qurumlarin funksiyalari Gglin in-
tegrasiya olunmus siyasatin yaradilmasidir"20,
Qanuna uygun olarag, milli tahlikasizlik xarici
va harbi siyasatin inteqrasiyasi kimi miayyan
edilmisdir. Sonradan ganun asasinda Milli
Tahlikasizlik Surasi tasis edilmisdir ki, o da
Prezident yaninda daxili, xarici va harbi siyasat
Uzra masvaratci qurumdur. Tabii ki, bu ga-
nunda milli tahlikasizliya munasibatds xa-
rici vo harbi siyasi yanasma ustinlik taskil
edirdi. Sonradan onun mahiyyati daha da
genislandirilorak, buraya ford, camiyyat
vo dovlstin tahlikasizliyi elementlari daxil
edilmisdir.

Yaponiyada isa milli tahlikasizlik ananavi
va yeni yanasmalarin sintezi kimi “kom-
pleks milli gic” konsepsiyasi ila muayyan
edilmisdir. Onun birinci elementina beynalxalq
ictimaiyyata tohfe vermak, ikinci elementina
bdhran va ekstremal beynalxalq soraitlards
yasamag, Uglincl elementina isa glic vasitasila
mimkin tazyiq daxildir?l. Yaponiyanin milli
tohllkasizliya fargli yanasmasi ona dalalat
edir ki, tmum gabul edilmis prinsiplardan
savayl milli tshlikasizlik har bir millatin
milli  mafkurasi, adat-ananaleri vea tarixi

ke¢misindan irali galon prinsipler asasinda
formalasir va hami liclin eyni va ya “one size
fits all” saklinda ola bilmaz. Yapon ekspertlori
torofinden muiayyan edilon (g prinsipds
Yaponiyanin yaxin tarixi ke¢misinin cizgilarini
sezmak mimkundur.

Tasadfi deyildir ki, post sovet makaninda
milli  tahlukasizlik kontekstinds  (Rusiya,
Ukrayna, Azarbaycan ve Girclistanin mil-
li tahlikasizlik konsepsiyalar) an baslica
olaraq ford, camiyyat va dovlet minasibatlari
gabardilir. Bu da hamin dovlstlarin  SSRI
tarkibinda totalitar rejimda yasamalari va cari
vaziyyatds demokratik quruculug prosesinda
olduglarindan gaynaglanir.

Ister praktiki, isterss ds akademik
dairalarda milli tahlikasizliya minasibatds
fikir va yanasma tarzlerinin muxtslifliyi bir
daha ona dalalat edir ki, milli tahlikasizlik
sade va birmanali kateqoriya deyildir. Siyasi,
sosial, falsafi, hiiqugi va hatta harbi ndgetiyi-
nazarlardean onun hartarafli arasdiriimasina
ehtiyac vardir.

Ona gore de milli tahlukasizliyin butin
bucaglardan arasdirilmasina iddia etmayarak,
yuxarida sadalanan fikir va diisiincalerdan ¢ixis
edarak asagidaki naticalora galmak istardim:

Birincisi, Milli tahlikasizlik fard, comiyyat ve
dovlatin siyasi, igtisadi, harbi, sosial, madani,
manavi, informasiya va diger manbali daxili
ve xarici tshdidlerdan qorunmasina, hayati
ahamiyyatli milli maraglarin reallasdirilmasina
va dovletin davamlh inkisafina serait yar-
adan daxili, xarici ve harbi siyasatin
integrasiyasindan dogan rasional strategiya
kimi tafsir olunmalidir.

ikincisi, Milli tahlikasizliyin bu gadar ge-
nis bir sferada doévlstin faaliyystini shats
etmasi birdan-birs yaranmamisgdir. {llar uzunu
dovlatlarin tahlikasizlik saviyyasina ydnalan
hadslarin migyasinin bdylimasi prosesi mil-
li tahllikasizliyin shatasinin genislanmasina
sabab olmusdur. Ona goéra da mduasir mil-
li tahlikasizlik konsepsiyasi davamliiq ve
ananalar elementindan basqa, mutaharriklik

19 H.TadyTynuH, yk. cou.

20 National Security Act of 1947, <www. intellegence.gov/0-natsecact.shtml>.

21 B.A.TycaueHKo, yK. Cou.
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vo  ceviklik  prinsiplorini  ds  6zlinds
birlasdirmalidir.

Uctinciisti, Milli tahliikssizlik kontekstinda
milli maraglarin xususi ¢akisi va rolu vardir.
Milli maraglar millatin milli mafkurasi va
idelogiyasi, adst-anenalari, tarixi kegmisi
osasinda formalasan ve uzun-middatli
perspektivda inkisafi ehtiva edan mafhumdur.
Ona gore do camiyystin bltlin UGzvleri
torofinden gabul olunan milli maraglarin
hayata kecirilmasi saviyyasi va onlara gars
yonalan tahdidlarin qgarsisinin alinmasinin
migyasl ila miayyan olunan milli tahlikasizlik
an minasib yanasmadir.

Dérdincist, Har bir millest 6z milli
maraglari asasinda 6z milli tahlikasizliyini
muayyan etmalidir. Ctinki, milli tahlukasizliyin
asasinda duran milli maraglar har bir millatin
tacrlibasinda 6zlinamaxsus tekamil yolu
kecmisdir. Bu baximdan milli tehlikssizlik
sisteminin qurulmasina eynilasdirma va ya
“copy-paste” prinsiplari ils yanasmaq qey-
ri-mUmkiindir. Masalan, Almaniyanin milli
tohlikasizlik konsepsiyasi yoxdur. Bu o demak
deyildir ki, Almaniyanin milli tahlikasizliyi
tomin olunmamisdir. Sadaca olaraq, 6z fed-
eral siyasi qurulusundan va tarixi-ke¢misindan
dars gotirarak, Almaniya ©6zlinamaxsus
tohlikasizlik sistemi qurmusdur.

Har bir 6lka kimi Azarbaycan Respublikasi
da Ozinamaxsus milli tahlikasizlik sistemi
qurmagdadir. Milli  tahlikassizlik hagginda
ganun va milli tahlukasizlik konsepsiyamiz
mivafig normativ hiqugi bazanin va si-
yasi-strateji ¢argivanin  muayyan edilmasi
baximdan xususi ashamiyyat kasb edirlar. Har
iki sanadda respublikamizin milli maraglari,
ford, comiyyat va dévlstin tahliikasizliyi aydin
sokilda miayyan edilmisdir.

Indi qarsimizda duran vezifse bu fun-
damental sanadlardan irali galan magsad
ve tapsinglarin  hayata kegirilmasi Ugin
0ztinamaxsus vahid milli tahllkasizlik sistemi-
ninyaradilmasidir. Bels bir sisteminyaradilmasi
istar ictimai-siyasi, akademik, isterss do
hokumat va qeyri-hdkumat strukturlarinin
istiraki ilo hartarafli arasdirma ve muzakiralar

MOQALSLOR - ARTICLES - CTATbU

taleb edir. Hokumat strukturlari ila barabar
bu magsadin reallasdiriimasi tglin akademik
dairalar va butin ictimaiyyatin Uizarina boylk
masuliyyat dusar ki, milli tahlikasizlik bitin
xalqin isi kimi gavranilsin va vahid strategiya
vasitasila hayata kegirilsin.
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Enerji tahliikasizliyi masalasi
Simali Atlantika Miiqavilasi
Taskilati (NATO) giindaliyinda

Leyla ABDULLAYEVA*

Comiyyatin inkisafinin  mdiasir marhalasi
onu, demak olar ki, insan faaliyyatinin bitiin
sahalarinda enerjidan asili vaziyyata salmisdir.
Bu glin enerji nainki sanaye, nagliyyat, glindalik
maigat saviyyasinde mihim shamiyyst kasb
edir, o hamcinin harbi amaliyyatlarin hayata
kecirilmasinda da 6namli rol oynayir. Tasad(ifi
deyil ki, neft manbalarinin nazarat altinda sax-
lanilmasi Ikinci Diinya Miiharibasinin mihim
sabablarindan biri olmusdur?.

"Enerji tahllkasizliyi” nazariyyasi XX asrin
sonlarindan etibaran inkisaf etmays bas-
lamis ve oksar mitaxassisler tarafinden o,
konkret olaraq “miivafig (rasional) giymatda
davamli ve etibarli taminat” kimi miayyan
olunmusdur. 9Ssrimizin ilk onilliyinde bas
vermis bir sira hadisalar, mas. Fars korfazi
bolgasinin  neft teminatinda geyri-sabitlik,
Cin va Hindistanin artmaqda olan ener-
ji istehlaki, enerji giymatlarinin bahalagsmasi,
hamginin enerji amilindan siyasi maqsadlarla
istifade enerji tahlikasizliyi mdvzusunun
strateji shamiyystini daha da artirmis ve
bu masalani bir sira beynalxalqg taskilatlarin
markazi mizakira movzusuna cevirmisdir.
Bela ki, rasional giymatda enerjinin davam-
Il va etibarli sakilde teminatinin sual altinda
olmasi va enerji taminatina olan ciddi hads
va tahdidlar dlinyanin aparici 6lkalari va mu-
vafig beynalxalg taskilatlarini bu mdvzuya
yeni baxig ve yanasmanin islamasini talab
etmisdir. Bu arada qgeyd etmak lazimdir ki,
enerji taminatina olan hadalar sirasina terror
hiicumlan, regional minaqise va garginliklar
naticasinds taminatin dayandiriimasi,

hamcinin siyasi hada-qorxu va digar bu kimi
hadalar alava olunmusdur. 2006-ci ilin yanvar
ayinda Rusiyanin Ukraynaya gaz teminatini
dayandirmasi enerji tahlikasizliyi movzusu-
nu Avropa lttifaginin giindsliyinds prioritet
masalaya cevirmisdird. Eyni zamanda, ABS
baslica muttafiglarinin dastayi ila 2006-ci ilin
fevral ayinda enerji tahlikasizliyi masalasinin
Simali Atlantika Miqavilasi Taskilati (NATO)
¢arcivasinda miizakiraya ¢ixariimasina nail ol-
dus.

Hale 1999-cu il Strateji Konsepsiya
sanadinds NATO 0z tshllkssizliyina olan
hadaler sirasinda mihim shamiyystli ehti-
yatlarin axininin dayanmasini (fasilani) strateji
hada kimi giymatlandirmisdi4 Bununla bels,
yaxin vaxtlaradak Alyansin enerji tahlikasizliyi
masalesinda har hansi bir rol oynamasi
masalasi muizakira movzusu olmamisdi. Yu-
xanda geyd olundugu kimi, enerji taminati ila
NATO Uzv olkalarinin tahlukasizliyi arasinda
birbasa alaganin moévcud olmasi taskilati bu
masalasi 6zlinin prioritet masalalari sirasina
daxil etmaya macbur etdi.

2006-c1 ilin 4 fevral tarixinds Tahlikasizlik
Siyasati Uizra 42-ci Miinhen konfransinda is-
tirak edan NATO Bas Katibi c-b Jaap de Hup
Sxeffer 6z ¢ixisinda Simali Atlantika Alyansi-
nin mizakiralar masasina gatirmayi nazardan
kecirmali oldugu bir sira masalalarin mov-
cud oldugunu geyd edarak, bu sirada enerji
tohllkasizliyi masalasini xtisusi olaraq vurgula-
di>. Bas Katibin sdzlerina gors, enerji xattlarini
hadafs alan terrorcularin imkanlar da da-
xil olmagla, miayyan sabablar ziindan bu

* Beynolxalq minasibstler tizre magistr, Baki Dovlat Universiteti.
Gawdat Bahgat, "Europe’s energy security: challenges and opportunities”, 82 International Affairs N2 5, 2006.
2 Paul Gallis, "NATO and Energy Security”, CRS Report for Congress, <http://vienna.usembassy. gov/en/download/

pdf/nato_energy.pdf>
3 Yens orada.

4 NATO-nun 1999-cu il Strateji Konsepsiya Senadi, <www.nato.int/docu/pr/1999/p99-065e. htm>.
5 NATO Bas Katibi c-b Jaap de Hup Sxefferin Tahlikssizlik Siyasati tizre 42-ci Miinhen Konfransinda ¢ixisi, <http://

www.nato.int/docu/ speech/2006/s060204a.htm>.
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movzunun Muttafigler tarafindan mizakirasi
shamiyyat kasb edirdi. 9slinds, Simali Atlanti-
ka Miqavilasi Taskilatinin rahbarliyi tarafindan
edilmis bels bir bayanat enerji tahlikasizliyi
masalasinin  taskilatin  gilindaliyina  daxil
edildiyinden xabar verirdi. Bunun ardinca,
2006-c1 ilin 22-24 fevral tarixlarinda Pra-
ga seharinds "Enerji Tahlikasizliyi ve Tex-
nologiya Uzra NATO Forumu” adh konfrans
toskil olundu. Bu tadbir bir coxlar tarafindan
enerji tahlukasizliyi mévzusunda tagkil olun-
mus ilk NATO forumu kimi giymatlendirildi®.
35 olkadan 150 dovlet rasmisi, sanaye
nimayandalari va mistaqil ekspertlari bir
araya gatiran bu forumda ylksak saviyysli
NATO rasmilari istirak etmasalar da, tadbirin
asas magsadlari sirasinda enerji tahlikasizliyi
masalasinds NATO-nun oynaya bilacayi ro-
lun gabardilmasi ve bu moévzuda dialoqun
genislandirilmasi yer alirdi.

Alyansin 29 noyabr 2006-ci il tarixli Riga
zirva gorisi NATO-nun enerji tahlikasizliyi
masalasinda oynaya bilacayi rolunun va bu
sahads vera bilacayi slave dayarin miayyan
olunmasi Ugln taskilat ¢arcivasinde muvafiq
mizakiralerin  kecirilmasi masalasini NATO
glindasliyine daxil edan ilk zirve gorisd kimi
tarixa daxil oldu. Bels ki, Riga zirve gorislinin
Bayanatinda Alyans 6lkalari “enerji infrastruk-
turlarina olan hadalarin giymatlandirilmasi
Uzra alagalandirilmis beynalxalq sayleri ve
enerji  infrastrukturlarinin  tahlikasizliyinin
taminatini  dastak verdiklarini vurgulamis
vo enerji tahlikasizliyi sahasinds movcud
hadslerin miayyan olunmasi ve mittsfiq
Olkalarin  maraglarinin  gorunmasi  {gln
NATO-nun alava dayar vera bilacayi sahalarin
miayyan olunmasi magsadila Simali Atlanti-
ka Surasinda mizakiralar kegiracaklarini geyd
etmiglar” (Bayanatin 45-ci bandi)’.

Riga zirve gorisinin gararindan sonra
NATO cargivasinda enerji infrastrukturlarinin
tahlikasizliyi masalasina xususi vurgu etmakla
Umumilikda enerji tahlikasizliyi ve Alyansin
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bu masalads vera bilacayi alave dayar mdv-
zusu toaskilatin  Simali Atlantika Surasinda
mizakirays c¢ixarilmisdir. Hazirda bu mov-
zu sozligedan qurumun diggst marksazinds
saxlanilir. Qeyd etmak lazimdir ki, enerji
tohllkasizliyi masalasinda taskilatin Gmumi
maxraca galmasi ve bu sahads NATO-nun
vahid strategiyasinin muiayyanlasmasi heg da
gorindiyu gadar sads deyil. Bela ki, milli ma-
raglardan ¢ixis eden Muttafiq 6lkalari arasin-
da bu mévzuda fikir ayriliglarinin mévcud ol-
masi va Umumiyyatls, bazi Avropa dévlatlari
torafindan enerji tahllkasizliyi masalasinin
ilk novbads siyasi va iqtisadi kontekstds
nazardan kecirilmasi bu masalada vahid xattin
muayyan olunmasini mirakkablasdirir. Digar
tarafdan, NATO Uzvl olan bir ¢ox doévlatler
eyni zamanda Avropa lttifaqinin (Al) Gizvi ol-
dugundan enerji tahllkasizliyi masalasi bu
iki taskilat tarafindan birga sakilda (bir-birini
tamamlayacaq) baxilacaq bir masala ola biler.
Al 6lkalarinin bu masalads fargli yanagsma nii-
mayis etdirmasi, xisusi ilo da Avropanin bas-
lica neft va tabii gaz taminatgisi olan Rusiyaya
minasibatdas fikir birliyinin olmamasi vaziyyati
daha da mirakkablasdirir.

NATO-nun enerji tahlikasizliyi masalasin-
da rolu ve Umumiyyatls, bu masals ila birba-
sa masgul olan beynalxalq taskilatlar mévcud
oldugu halda, NATO-nun bu sahads vers
bilocayi slave dayar nadan ibarat ola bilar?
NATO-nun enerji tahlikasizliyi masalasinda
0z Uzarina 6hdagilik gotiirmak istayi taskilatin
yeni, “qglobal terafdashq” nazariyyasinin
bir aspekti kimi nazardan kegirila bilarmi?
Sozligedan masalays 6z magalasinda aydin-
lig gatiran taskilatin beynalxalg katibliyinin
siyasi planlasdirma bolmasini rahbari Jamie
Shea, hazirda enerji taminatinin NATO (zv
Olkalarinin 6namli tahlikasizlik masalasina
cevrildiyini vurgulayaraq bu sahada taskilatin
rolunu tebii hesab edir vo NATO-nun bu
masalada rolunu digar beynalxalq taskilatlar
tarafindan hayata kegirilon imumi tasabbuslar

6 “Energy Security” - 170 ESC 06 E, NATO Parlament Assambleyasinin Hesabati, <http://www. nato-pa.int/Default.

asp?SHORTCUT =1000>.

7 Simali Atlantika Surasinin 29 noyabr 2006-ci il tarixli Riga gorisiinda istirak edsn Dovlst ve Hokumat Basgilari
torafindan edilmis Riga Zirve Goriisl Bayanati, <http://www.nato.int/docu/pr/ 2006/p06-150e.htm>.
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paketinin bir hissasi kimi qiymatlondirir.
NATO rasmisi taskilatin enerji tahllkasizliyi
sahasinds alave dayer vers bilacayi dord
mimkin sahani qeyd edir8. Bu sirada il-
kin olaraq, “Enerji tahlukasizliyi vaziyystine
nazarat va onun giymatlendirilmasi” sahasi
geyd olunur. Bela ki, musllifin sdzlarina gors,
enerji tahlukasizliyi il bagl vaziyyatin in-
kisafinin daima diggat altinda saxlaniimasi
magqsadile Alyans tarafinden daimi nazarat
va giymatlandirma mexanizmi yaradila bilar.
Bela bir mexanizm 6z tarkibina Muttafiglar
va Tarafdas oOlkslarle regional saviyyads si-
yasi maslahatlasmalarin apariimasi, xusu-
si ixtisaslasmis taskilatlar (mas. Beynalxalq
Enerji Agentliyi) ve boylk enerji sirkatlari
ilo amakdashgin qurulmasi, tagdimat ve
brifinglarin verilmasi, hamginin, Simali Atlan-
tika Surasi carcivasinda Enerji Tahlikasizliyi
va Kasfiyyat Analiz B&élmasinin yaradilma-
si, milli saviyyada kasfiyyat malumatlarinin
mubadilssini daxil eds biler. Bu sahads
muallif, Alyansin terafdas o6lkalarls (nazars
alsaq ki, onlardan bir ¢oxu baslica ener-
ji taminatgisi va ya tranzit olkslaridir) ener-
ji tohllkasizliyi masalalerinin  muzakirasini
shamiyyatli hesab edir.

ikinci saha gisminda “Mittafiq 6lkaslara
tahlikasizlik yardimi“ni geyd edan J.Shea bu
sahada NATO-nun oynaya bilacayi rolu agig-
layaraq bunu, ehtiyac oldugu taqdirda hassas
enerji  infrastrukturlarinin  tahlikasizliyini
tomin etmak Ug¢lin muttafiq 6lkays ve ya bir
grup mittsfiq 6lkalarina yardim gostarilmasi,
hatta NATO amaliyyatinin hayata kegirilmasi
tadbirlari kimi izah edir. NATO-nun Sima-
li Atlantika muqavilesinin 4-ci  bandins
asasan mdttafig 6lkalars yardim magsadils
guvvalarini hazir etmasi ve ya onlardan
istifada imkanlarini diggat markazina gatiran
muallif, enerji infrastrukturlarinin fovgslads
hallarda daima hazir vaziyyatds olan cald ca-
vab quvvalarinin aktivlasdirilmasi vasitasila
midafiasinin taskilini mimkin hesab edir.

"Daniz nazarati ve tahdide asaslanmis
cavab” NATO-nun rol oynaya bilacayi
Uclincl saha qgisminda gostarilir. Faal Say
omaliyyatinin (Operation Active Endeavour)
uguruna asaslanan NATO rasmisi bu sahada
tagkilatin rolunun muimkanliyini daha ga-
bariq sokilde gostarir. Har bir Olkenin 06z
daniz sularinin tahlikasizliyini temin etmakds
6zinin masul oldugunu geyd edan mdusllif
NATO-nun daniz kommunikasiya yollarinin
mudafiasinin tahlikasizliyi aspektlari lzra im-
kanlarinin inkisaf etdirilmasini mimkin he-
sab edir. Bu xtisusda Faal Say 9mealiyyati bir
nimuna gisminds istifads oluna bilar.

Dérdinct, sonuncu saha isa mdiallif
torofinden “Yasaq amaliyyatlan” kimi geyd
olunur. Burada NATO rasmisi miayyan boh-
ran vo ya minaqgise vaziyystlorinds neft
ve gaz teminatinin tahlikasizliyini qoru-
maq magsadini gidan harbi amaliyyatlan
nazarda tutur. Bu kimi NATO amealiyyatlarina
gisa muddatli daniz musayist (eskort)
amaliyyatlari, neft terminallarinin mihafizasi,
milli hokumatlara liman ylklamalari zama-
ni mihafize yardiminin gostarilmasi  kimi
amaliyyatlar aid etmak olar.

Bununla yanasi, c-b JShea NATO-nun
enerji tahlikasizliyinds oynaya bilacayi roldan
danisan zaman taskilatin digar beynalxalq
toskilatlarve Terafdas 6lkalarle miinasibatlarini
inkisaf etdirmasi kimi siyasi aspektlarin da
dnamini vurgulayir.

2007-ci ilin 29 iyun tarixinds Makedo-
niyanin Ohrid saharinda kecirilmis AATS
Tahlikasizlik Forumunda ¢ixis edan Bas Ka-
tib J.H.Sxeffer enerji tahlikasizliyi masalasini
taskilatin  ®nam verdiyi masalalar sirasina
daxil edarak, NATO-nun bu masslads oyna-
ya bilacayi roldan bshs etdi va bu xisusda
toskilatin alava dayar vers bilacayi ¢ sahani
geyd etdi.9 ilk olaraq, erazilarinds yerlasmis
muhdm enerji infrastrukturlarina garsi tahliks
oldugu halda mittsfiq ve ya terafdas olkays
yardimin I gostarilmasi, ikinci, daniz kommuni-

8 Jamie Shea, "Energy Security: NATO's potential role”, NATO Review, <http://www.nato.int/docu/ review/2006/is-

sue3/english/speciall.html>.

9 NATO Bas Katibi c-b Jaap de Hup Sxefferin 29 iyun 2007-ci il tarixli AATS Tahlukasizlik Forumunda ¢ixisi, <http://

www.nato.int/docu/speech/2007/s070629b.html>.
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kasiya xattlarinin mudafissinda taskilatin rolu
va sonuncu, mihim enerji infrastrukturlarinin
midafiasi sahasinda tacriibasini taqdim etmak
magsadls tarafdas dlkalarls talimlarin hayata
kegirilmasi va risklarin giymatlondirilmasi.

NATO rahbarliyinin bu kimi ¢ixisi ve elacs
ds, taskilatin 2007-ci ilin 7 dekabr tarixli Xarici
Islar Nazirlarinin goériistiniin naticaleri enerji
tahlikasizliyi masalasinin NATO-nun garsidan
golan (aprel 2008-ci il) Buxarest zirve goru-
siinlin gundaliyinds baslica yer alacagindan
xabar vermis oldu. 10 Bels ki, Nazirlar gorisi
naticasinda gabul olunmus Son Kommunikeda
taskilatin xarici islar nazirlari Riqa zirva go-
risiiniin gararindan irali galarak Simali At-
lantika Surasini Miuttafiglarin  tahlikasizlik
maraglarinin  gorunmasi Uglin - NATO-nun
enerji tahlukasizliyi masalasinds alave dayar
vera bilacayi sahalari miayyanlasdirmaya va
muraciat asasinda milli va beynalxalq saylari
dastaklomays, hamcinin bu asasda Buxarest
zirva gorusiindan 6nca sdzligedan saylari ta-
mamlayacaq siyasi xatti islayib hazirlamaga
cagirdilar.

Arasdirma movzusunda diqgati calb
edan magamlardan biri do NATO-nun enerji
tohllkasizliyi masalasinda tarafdas olkalarle
minasibatlarindanibaratdir. Bugiin NATO-nun
Sulh Namina Tarafdasliq 6lkalarindan bir coxu
enerji istehsalcisi va ya tranzit 6lkasi gisminds
faaliyyat gosterir vo bu o&lkalerin yerlasdiyi
bolgaler hada va tshdidlar lglin hassaslig
ilo segilirlor. Bu xlsusda fikrimizca, NATO-
nun terafdas Olkalarle enerji tahlikasizliyi
sahasinde dialoqu inkisaf etdirmasins,
genislandirmasina ehtiyac duyulur. Malum ol-
dugu kimi, hazirda bazi tarafdas olkalar ener-
ji tahlUkasizliyi masalasini NATO il ikitarafli
amakdasliq programlarinin tarkib hissasina
daxil etmisdir. Bu xtisusda geyd etmak istardik
ki, Azarbaycan Respublikasi enerji tahlikasizliyi
masalasini Fardi Tarafdasliq lizre 9makdasliq
Plani (FTOP) carcivasinda NATO ila miizakiraya
¢ixaran ilk torafdas olkalardan biri olmusdur.
Eyni zamanda, Muttsfiglarin tarkibine diin-
yanin aparici enerji istehsalgi 6lkalarini daxil
edan Istanbul @makdasliq Tassbbiisii dlkaleri
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ilo do bu sahads miizakirs ve dialoqu inkisaf
etdirmasi olduqca shamiyyatlidir.

Gorundiyd kimi, enerji tahlikasizliyi mov-
zusu Alyansin ndvbati Buxarest zirvasi va on-
dan sonraki dovrds da duslindiran va ¢ox
glman ki, NATO-nun yeni tahlikasizlik Kon-
sepsiyasinin tarkib hissasi olan baslica strateji
masalalardan biri olacaqdir. ilkin olaraq, Al-
yansin bu sahada rolunun va téhfasinin balka
da muiayyan ¢argivade miayyan olunacagina
baxmayaragq, galacakds enerji tahliikasizliyinin
va xususila da, miihlim enerji infrastrukturlari-
nin tahliikasizliyinin tamin olunmasinda NATO
dastayindan genis sakilds istifads olunacagi-
na heg bir siibha yoxdur.
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Azarbaycanda insan hiiqugqlari
tohsilinin taskilinin miasir
vaziyyati

Aysel YAQUBOVA*

“Insan hiiquglar hagginda Gmumi bayan-
nama“dan baslayarag, BMT-nin insan hiiqug-
larina dair bitlin baslica sanadlarina insan
hiquglan tahsili ila bagh konkret 6hdaliklar
daxil edilmis va bununla da insan hlquglan
sahasinda tahsil almaq hiququnun mdéhkam
hiqugi asasi yaradilmisdir. Hamin sanadlars
sos veran va qosulan dovlstlar beynalxalq
mugavilaler  sistemi  carcivasinda  nainki
butovlikds tahsil, ham da konkret olaraq insan
hiquglarinin - moéhkamlandirilmasina yardim
edan insan hiiquglarn sahasinda tshsil almaq
imkanini tamin etmak barads 6z (izarlarine
ohdalik gottirmus olurlar.

Insan hiquglan tahsilinin taskili formala-
r ayri-ayri Olkslorde mixtslifdir. Arasdirma-
lar gostarir ki, butliin hallarda bu is asasan
iki istigamatds qurulur: a) tadrisin tarkib
hissasi kimi - Umumtahsil, orta ixtisas ve ali
tohsil misassisalarinds; vo b) ayloncali-kitlavi
tadbirler formasinda - QHT-lards, ictimai ve
pesa taskilatlarinda, KiV-lsrda.

insan hiquglarinin midafissi Gizre ardicil
tadbirlarin hayata kecirilmasi, o cimladan in-
san huquglan tahsilinin taskili Azarbaycanda
dovlstin daim diqgst markazinda saxla-
digi masslalardendir. Toekca bels bir fakti
gostarmak  kifayatdir ki, 1998-ci ilin birinci
yarisinda Azarbaycan Respublikasinin Prezi-
denti tersfinden imzalanmis bir foerman! ve
iki sarancamda?, habels hamin sarancamlarla
tosdiq edilmis “Tadbirlor Programi"nda ve
Dévlst Programinda insan hiiquglan tahsilinin
taskili dovlst saviyyali mihim vazifslar sirasina
aid edilmis, hamin vazifalarin konkret icragilan
va icra middatlari miayysan olunmusdur.

Yuxarida  adini ¢okdiyimiz  dovlst

sanadlarinin  hamisinda insan hiquglarinin
muxtalif saviyyalards - imumtahsil, orta ixtisas
va ali tahsil maktablari saviyyasinda tadrisinin
zaruriliyi geyd olunmus va bununla slagadar
muvafiq organlarin garsisinda konkret vazifs -
darsliklarin hazirlanmasi va nasr olunmasi, ali,
orta ixtisas va orta Umumtahsil maktablari Gglin
insan hlquq ve azadliglarina dair tadris ylkd-
niin miayyan edilmasi va tadris vasaitlarinin
nasr edilmasi vazifesi qoyulmusdur. Hiqug-
stnaslarin va beynalxalq minasibatlor Gzre
kadrlarin hazirlandigi ali tahsil muassisalari
istisna olmaqla, digar tshsil muassisalarinds
hala da insan hiiquglar ayrica fann kimi tadris
edilmir; bu azmis kimi, Rusiyali mitexassislar
torafinden yazilarag 1998-ci ilde Moskvada
nasr edilmis ali maktablar lciin “Insan hiiqug-
lar” darsliyinin tarciimasini (2005-ci il) nazara
almasaq, mivafig fonn (zro darsliklarin hazir-
lanmasi va nasri vazifaesi da 10 il arzinda hallini
tapmamisdir. Bununla barabar orta imumtahsil
maktablarinds insan hiquglarinin tadrisini
digar fanlarin tarkibinds gisman taskil etmak
mumkin olmusdur. Bels ki, fakdltativ kurs for-
masinda olsa da, 1-ci sinifden 10-cu sinfadak
bitln siniflor Gzra muxtslif dars programlar
asasinda maktabyasli usaglar insan hiiquglan
tahsili orbitina calb edilmislar.

Elo ilkin olarag, I-IX siniflori ahate eden
“Hayati bacariglara asaslanan tehsil” fakiltativ
kursundan baslayaq. Bu kurs BMT-nin Qlobal
Fondunun ‘“Azsrbaycanda IiV/QICS-s qarsi
cavab tadbirlarinin gliclandirilmasi” layihasi
¢argivasinda hayata kegirilir, mazmun etibarils
asagidaki problemlari ahats edir: fardi inkisaf;
fordlerarasi inkisaf; sosial inkisaf va saglam-
ig. Harasina 1 dars saati verilmakls, bitin

*  AMEA Insan Hiquglan Institutunun dissertanti.

Azarbaycan Respublikasinin Qanunvericilik Toplusu, 1998, N2 2, madda 92.
2 Azarbaycan Respublikasinin Qanunvericilik Toplusu, 1998, N2 4, madds 258 va Azarbaycan Respublikasinin Qanun-

vericilik Toplusu, 1998, N2 6, madda 409.
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siniflerde 33 moévzunu shats edan program,
toskilatgilarin  fikrincs, sagirdlerds  “saglam
hayat tarzi secmaysa, problemli va riskli davrani-
sl dayismaya motiv yaratmali, usaq va ganclarin
saglamlig, sosial, fordi va fardlararasi kompe-
tensiyalarini artirmahdir”, Ustalik do “profilak-
tik, maariflondirici xarakter dasidigindan usaq
va ganclars giicli tasir qlivvasine malikdir”3.

"Hayati bacariglara asaslanan tahsil"in
“Sosial inkisaf” bélmasi mazmun etibarile Ug
hissadan ibarstdir: hiquqi biliklar; iqgtisadi
biliklar; sosioloji bilikler. Taskilatgilarin fikrinca,
bu bdlmada verilan biliklar sagirdlare saglam
ails munasibatlarinin qurulmasi va gorunma-
si yollarini bilmayas, 6z hiuquglarini gorumagi
bacarmaga va insan hiquglarinin mudafiasi
mexanizmlarindan istifade etmaya kdmak
edacakdir. Konkret movzulara gadikda iss,
"Hayati bacariglara asaslanan tahsil” programi
siniflar Uzra insan hiiquglari ils birbasa va ya
dolayr bagl olan asagidaki masalalari nazards
tutur:

I sinif - M6vzu 19. Hliqug, vazifs ve borg;

II sinif — Movzu 24. Usaq hiiquglarr;

III sinif — M&vzu 26. Saglam yasamagq hiiqu-
gunun pozulmasi;

IV sinif — Movzu 5. Camiyyatin barabar hi-
quglu Gzvleri; va Mévzu 12. Usaqglarin hiiqug-
lari va azadliglary;

V sinif — Mévzu 20. BMT-nin “Usaq hiqug-
lari konvensiyasi”nin middaalari;

VI sinif — Mévzu 24. Man 6z hiquglarmi
neca qorumallyam?;

VII sinif — M&vzu 24. Dévlst ganunlar neca
gabul olunur?;

VIII sinif — M&vzu 20. Insan hiiquglari nadir?;
va Movzu 21. Hiquq va masuliyyat;

IX sinif — Movzu 23. Qanuna riayat
etmamayin naticalari.

Bu movzularin tadrisindan asas maqsad
sagirdlara  insan  haquglarnni,  haminin
barabarhiiquglu oldugunu anlatmag, 6z hi-
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quglarini gorumaq yollar, hiiqug gaydalarina
masuliyyatli yanasmaq va dovlatin ganunlarina
riayat etmak zarurati barads ilkin tassvviirlar
formalasdirmaqdir. Biitovliikda, ham mdvzula-
rina sayl, ham onlarin tadrisine ayrilan saatlarin
miqgdari vo ham ds tadrisin garsisina gqoyulan
maqsadlar fakiltativ kurs Ggln yetarli sayila
bilar.

Artig dordlinch ildir ki, Gmumtahsil
maktablarinin I-IV siniflerinds “Hayat bilgi-
si” adll yeni bir fonn (I-II siniflords "Ana” dili
fanninin tarkib hissasi kimi) tadris olunur.
Tasabbiscularinin “hayati bacariglar formalas-
diran integrativ fonn” kimi saciyyalandirdiklari
“Hayat bilgisi"na I-1I siniflords haftads 1 saat,
M-IV siniflards iss 2 saat ayrilir. Ibtidai sinif
sagirdlarina ¢ox sey barads ilkin tassvvirlar,
sada biliklar veran bu fann teassuf ki, insan
huquglari masslasine demak olar, yer ayirmir.
Tasavvir edin: I-II siniflarde bu masalays dair
birce mdvzunun da olmamasi miayyan gadar
aydindir, lakin 3-cU sinifda “Ails, kollektiv ve
camiyyat”, “Dévlst” ve "Hiiquglarimiz. Ozimii-
zU yoxlayaq” movzularina Ust-Usta 4 dars saati-
nin ayrildigi* fann carcivesinds 4-ci sinifds in-
san hiiquq ve azadlglari ila dolayi sakilds bagh
olan "Man da saxsiyyatem!” va "Adatlarimiz
va ganunlarimiz’ mdvzularinin cemi 2 saat
arzinds® tadrisinin yuxarida adini ¢akdiyimiz
fakiltativ kursla migayisade ne qader az
muddat oldugunu izah etmays, zannimizcs,
ehtiyac yoxdur.

“Insan hiiquglan” izrs xtisusi fannin mévcud
olmadigi bir saraitds imumtahsil maktablarin
ictimai fanlarinin programinda insan hiqug-
larinin va asas azadlglarinin dyradilmasing,
tabligina xidmat edan mdévzu va saatlarin ¢ox-
lugu da diqgati calb edir. Har¢and burada da
bazi sertilikloar mévcuddur. Masalan, XI sinifds
"Azarbaycan tarixi” fonni (lzre "Azarbaycan
ticlinc minilliyin baslangicinda” bélmasini®,
“Insan va camiyyat” fenni tzra VII sinif prog-

3 Hayati bacariglara asaslanan tshsil. Azarbaycan Respublikasinin imumtsahsil maktablarinin I-1V sinifleri G¢tin fakul-
tativ kursun programi (Baki, 2006); Hayati bacariglara asaslanan tahsil. Azarbaycan Respublikasinin tmumtahsil
maktablarinin V-IX siniflari Gglin fakultativ kursun programi (Baki, 2006).

4 ZQaralov, 9.Hiseynov, 9.0smanli, F.Sileymanoglu, V.Mammadov, Hayat bilgisi. Umumtshsil maktsblsrinin 4-cii

siniflari Ggtin darslik (Baki: Pedaqogika, 2-ci nasr, 2007).

5 Yens orada.

6 "Tarix", "Insan va camiyyat”, “Azarbaycan Respublikasi Konstitusiyasinin asaslan” fanlarinin tematik planlasdiriimasi.

2007/2008-ci dars ili (Baki, 2007), seh. 63-64.
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raminda har {ic bélmani (“Insan tabistin évladi,
camiyyatin Gzvidir”, “insan insanlar arasinda’,
“Saxsiyyat. ©xlaq”)’ ve IX sinif programinda
2-ci (“Insan-vatandas”) ve 4-cii (“Insan inkisafi”)
balmalari® sarti olaraq insan hiiquglari va asas
azadliglan ile alagalandirmak miumkiinddirss,
X-XI siniflarin tadris programinda va IX sinifda
tadris olunan "Azarbaycan Respublikasi Kons-
titusiyasinin asaslari” fanninin programinda bu
problem 6ziintin birbasa aksini tapmisdir.

X sinifde hafteds 1 saat olmagla, ilboyu
(ceami 32 saat) tadris edilan “Insan ve comiyyat”
fanninin® birinci bélmasi (cami 13 mdvzu)
buttnlikls insan ve vatendasin hiquq ve
azadlglarina hasr olunmusdur. M&vzularin
adi ézlilyliinds cox seydan xabar verir: “Insan
layagatinin midafiasi Uzra muxtalif sistemlar”,
“Insan ve vatandas hiiquglari anlayisi”, “Insan
huquglarinin inkisaf tarixi”, “Hlquq barabarliyi
va ayri-seckilik”, “Azarbaycanda insan v
vatendas hiiquqg ve azadliglan”, “Analiq ve ga-

AT

din problemlari®, “"Usaq hiiquglari konvensiya-
sI”, "Sosial va igtisadi hiiquglar”, “Tahsil htiqu-
qu zaruri vasita kimi”, “Secki hiiququ”, “Soz, fikir

noow

va vicdan azadligi”, “Vetendaslarin vazife ve
masuliyyatlari”, “Insanin hiiquq madaniyyati”.
"Hiquq va dovlat” adlanan ikinci bdlma (cami
8 modvzu) ise insan hlquglarinin gorunma-
si Uzro tesisat ve mexanizmlar baradadir.
Belalikls, miiddat baximindan sagirdlar diiz 23
saat arzinda insan hiiquglar ve asas azadlig-
lari ile alagadar kifayat gadar malumat edirlar.
Bundan avval — IX sinifdes do maktablilarin
"Azarbaycan Respublikasi  Konstitusiyasinin
asaslan” fannininl0 tadrisi zamani daha 10
dars saati arzinda insan va vatandas hiiquq ve
azadliglarinin 8yranilmasi ile masgul oldug-
larini nazara alsag, onlarin problem barads
yetarinca tosavviirlar alda etdiklarini séylamak
olar. Burada arzu doguran asas magam fanlarin
tadrisi sirasinin mantigi baximdan uzlasma-
masidir. Neca deyarlor, hadisalar xisusidan
Umumiliys dogru deyil, sksina getmealiydi: IX
sinifde Umumiyyatle insan hiquglar ve asas

azadhglar, X sinifds iss hamin masalalarin
konkret manada - bu halda Azarbaycan Res-
publikasinda - tezahlriiniin vaziyyati dyranilss,
daha diizgiin olard.

Dovlat basgisinin 1998-ci il 18 iyun tarixli
832 ndmrali sarancami ils tasdiq edilmis Dovlat
Programina (6-c1 band) uygun olaraq yaradil-
mis!l elmi tadqgigat miiessisasi - AMEA-nin in-
san Hiiquglar Institutu da Azsrbaycanda insan
huquglari ila bagh problemlsrin, xtisusan da
insan hiiquq va azadliglarina mihiim tahliks
yaradan tacaviiz, terrorqulug, korrupsiya, in-
san alveri kimi cinayatlarin garsisinin alinma-
si, madaniyyatlararasi dialoqun va dinlararasi
amakdasligin giclendirilmasi mdvzularinda,
hamcinin, insan haglarinin kitlavi sakilds po-
zulmasi hadisasi kimi azarbaycanlilarin repres-
siyasl, soyqgirimi va deportasiyasi ila bagl ge-
nismiqyasli elmi tadqgigat islerinin apariimasi,
regional va beynalxalg tadbirlarin (“dayirmi
masa“, seminar, konfrans ve s.) kecirilmasi
istigamatinds, o ciimladan ds insan hiiqugla-
r tohsilinin taskilinds miihiim rol oynayir. Bi-
tlin bu istigamatlards gorilan isler ve onlarin
dovlat, ictimaiyyat, o ciimladan ds beynalxalq
ictimaiyyat tarafindan taqdir olunan ve yiiksak
dayarlandirilon elmi-praktik naticalari ayrica
arasdirmalarin moévzusu oldugu Uglin biz yal-
niz bilavasite insan hiquglan tahsili ile bag-
Il institutun arzu etdiyimiz faaliyyatinin bir
magamina toxunmagdi lazim bilirik. Bels ki,
bitiin dinyada kifayst gadar taninmis milli ve
regional migyasli elmi tadgiqat markazlarinin -
Qambiyadaki Afrika Demokratiya va Insan Hui-
quglarinin Tadqiqi Markezi (African Centre for
Democracy and Human Rights Studies), Qahira
Elmi Tedgigat Insan Htquglan Institutu (Cairo
Institute for Human Rights Studies), Tunisdaki
Orab Insan Hiiquglarn Institutu (Arab Institute
for Human Rights), ABS-in Minnesota Universi-
tetinin Insan Hiiquglar Markazi (Human Rights
Center), Peru Insan Hiquglar va Silh Tahsili
institutu (Instituto Peruano de Educacion en
Derechos Humanos y la Paz), Varsavadaki Mulki

7 Yens orada, sah. 72-73.
8 Yens orada, sah. 74-75.
9 Yena orada, sah. 76-77.
10 Yens orada, ssh. 70-71

11 Azasrbaycan Respublikasinin Qanunvericilik Toplusu, 1998, N2 6, madda 409.
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Tahsil Markazi (Centrum Edukacji Obywatelc-
kiej), York (Boylk Britaniya) saharindaki Qlobal
Tahsil Markazi (Centre for Global Education) va
digarlarinin cari faaliyyatinds bilavasite insan
huquglari tahsilina xidmat edan tadbirlar - orta
ixtisas ve Umumtahsil maktablarinin musllimlsri
uclininsan huquglari tzrs talim kurslarinin, “yay
maktablari”nin taskili, tadris programlarinin v
dars vasaitlarinin islenib hazirlanmasi, nasri ve
yayllmasi mihium yer tutur. Fikrimizca, AMEA-
nin Insan Hiquglar Institutunun da bu sahays
daha cox diggat ayirmasi ham “Insan hiiquglari
tahsilinin Umumdiinya Programi“nin12, ham da
Azarbaycan Respublikasi Prezidentinin 2006-c
il 28 dekabr tarixli ssrancami ila tasdiq edilmis
"Azarbaycan Respublikasinda insan hiuqugla-
nnin midafiasi Gzra Milli Faaliyyat Plani"nin13
ruhuna uygun olard.

Azarbaycan Respublikasinin 2001-ci il 28
dekabr tarixli Konstitusiya Qanunu ils yara-
dilmis insan Hiquglan tizre Mavakkilin (Om-
budsmanin) Milli Macliss taqdim etdiyi illik
maruzalardanl4 aydin olur ki, muasir dévrda
shalinin  hiqugi maariflandirilmasinin, hu-
qugi dusiince ve madaniyyatinin inkisaf
etdirilmasinin demokratik-htiquqgi dévlatin ve
vatandas camiyyatinin qurulmasi prosesina
tekan veran muhim amillardan oldugunu
nazare alaraq, Azarbaycan Respublikasinin In-
san Huquglar Gzra Muvakkili (Ombudsman)
da 6z faaliyystinda insan hiquglar tahsilina
kifayat qadar diqqgat yetirir.

Bir ne¢a saciyyavi misal. 2005-ciilds UNICEF-
in 6lka UGzra yeni programinin va Azarbaycan
Respublikasi Prezidentinin 2005-ci il 30 avqust
tarixli ssrancami ils tasdiq edilmis "Azarbaycan
Gancliyi Dévlat Programinin (2005-2009-cu
illar)” muddsalari nazars alinarag, Muvakkil
Aparatinda Usaq Hiquglarn Gzre Markaz ya-
radilmisdir. Bu markaz Muavakkilin  manda-
t1 ¢argivasinda usag huquglannin madafissi,
Muivakkilin usag hiiquglarina dair gsbul etdi-
yi sikayatlarin tahlili, BMT-nin Usaq Huquglari
Konvensiyasinin va yerli ganunvericiliyin hayata
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kecirilmasinin monitoringi, Mivakkilin 6lkada
usaq hilquglarinin midafissina dair xUsusi
maruzasinin hazirlanmasi, onlarin yasi va cinsi
nazara alinaraq usaq hiquglarinin tadrisi Gzra
muvafiq tadris modullarinin va programlarin
hazirlanmasi, ictimaiyyat arasinda usaq htiqug-
lart ils bagl maariflondirmsa isinin, habela QHT-
larle bu sahada amakdasligin giiclandirilmasi,
Kiv-ds usaq hiiquglarinin pozulmasi hallarini
oks etdiran malumatlarin monitoringinin apa-
rilmasi va digar vazifslari hayata keciracakdir.

Tokca 2006-c1 il arzinds Usaq Huqug-
lari Markazinin xatti ile Baki seharinda ve
olkanin mixtalif regionlarinda yerlasan usaq
musassisalarinds, o cimladan orta maktablards,
usaq evlerinda va internatlarda, Usaq Tarbiya
Mdusssisasinde  usaq  hlquglarina  dair
maariflandirms isi apariimis, Ganca saharinds,
Quba, Sarur, Astara, Bards ve Balakan rayon-
larinda "Azarbaycanda wusaq hiquglarinin
mudafissi mexanizmlari” mévzusunda talim
kurslan taskil edilmisdir.

Beynalxalg hiquqi aktlarda ve milli
ganunvericilikda tasbit olunmus insan hiiqug-
lart va azadliglarinin tabligi va hiiqugi biliklarin
yayllmasi magqgsadile  Muvakkil tarafindan
ahalinin mixtalif tsbagalarina Unvanlanmis
hiqugi maariflandirma tadbirlari taskil edil-
mis, insan hiquglarina dair muxtalif vasaitler
hazirlanmis va yayillmisdir, ali maktablards
faaliyyat gosteran hiquq klinikalar ila garsi-
gl slagalarin samarasini artirmaq magsadila
Muivakkil yaninda bu klinikalarin Slagslendirma
Surasi yaradilmisdir.

Matbuat Surasi, Milli Teleradio Suras,
hamginin, jurnalist qurumlar va katlavi in-
formasiya vasitaleri ilo amakdashq slagalari
qurulmusdur. Jurnalistlerin pese hazirliginin
yuksaldilmasina, onlarin hiqugi biliklarinin
artinlmasina yardimgi olmaq magqsadils “Jur-
nalistika ve hiquqg”, “Ictimaiyystle slagaler:
biitiin yollar KiV-dan kecir”, “Milli taraqqi ve
matbuatimiz’, “Informasiyali camiyyst qu-
ruculugunda matbuatin rolu” mdvzularinda

12 World Conference on Human Rights. The Vienna Declaration and Programme of Action. June, 1993 (UN Publishing,

September, 1993), p. 73.

13 Azarbaycan Respublikasinin Qanunvericilik Toplusu, 2006, N2 12, maddas 1138.

14 <www.ombudsman.gov.az>.
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"dayirmi masa“lar, 10 dekabr - Beynalxalq in-
san Hulquglarn Ginld minasibstilo BMT-nin
inkisaf Programinin maliyye dastayi ilo “Hi-
quglar hami Gglin!” mévzusunda jurnalist yazi-
larinin va usaq resmlarinin misabigasi kegirilir,
farglenanlara pul mikafatlan va sertifikatlar
teqdim olunur.

Muvakkilin hayata kecirdiyi maariflandirma
isi tokca ohali arasinda deyil, ham da
Azarbaycanda ombudsman institutunun yeni
oldugu nazara alinaraq, tasisatin amakdaslar
Gclin aparili. Ombudsman Aparati 6lkemizda
foaliyyata basladigi ilk ginlarden tasisatin
amakdaslari ham 6lks daxilinds, ham da xaricda
insan huquglarinin mixtslif aspektlarine hasr
olunan bir sira seminar, trening ve kurslar-
da istirak etmiglar. Aparatin amakdaslar Gglin
nazards tutulan bu silsile trening-seminarlar
son illeards davam etdirilmisdir.

Olkads prezident, parlament ve baladiyys
seckilari ila alagadar olaraq shaliys secki hi-
ququ va ganunvericiliyinin izahi ilo bagh in-
tensiv is aparilir. Masalan, 2005-ci ilds Milli
Macliss seckilor arafasinda 6lkanin bitin ra-
yonlarini shats etmakls, 7 regionda - Quba,
Calilabad, Saki, Sabirabad, Agsu rayonlarinda,
Sumgayit va Gance soharlarinds “Secki hiiqu-
qu, sasverma gaydalar” movzusunda seminar-
musaviralar kegirilmis, secki hiququ ils bagh
hazirlanmis bukletlar, “Jurnalistlarin seckilarda
istirakini tamin edan normativ hiiquqi aktlar”
adl broslra va digar nasrlar ahali arasinda ya-
yilmisdir.

Muvakkil  tersfinden insan huquglari
sahasinda kadrlarin hazirlanmasina da ciddi
diqgat yetirilir. Bununla bagl, Muvakkil Apa-
ratinda “Insan hiiquglan sahasinds xisusi
gisamiiddatli tahsil sebakasi” yaradilmisdir.
Bu sabaka ¢argivasinds Azarbaycan Respub-
likasinin Prezidenti yaninda Dévlst Idaragilik
Akademiyasinin siyasi idaraetma fakiltasinin,
Qoarb ve Qafgaz universitetlarinin beynalxalq
hiiquq fakiltalerinin bir qrup talabasi istehsa-
lat tacriibasi ke¢misdir.

Basqa bir rasmi dévlst qurumu - Mahkama-

HiquqgSurasidainsanhiiquglarinadairbiliklarin
tabligi sahasinds maqgsadyonll is aparir. Ayri-
ayri vaxtlarda Suranin vaxtasiri olaraq, dovlst
qulluggularn, prokurorluq iscilari, mahkamalarin
hakimlari, arazi daire secki komissiyalarinin
niimayandalari, Ombudsman Aparatinin regio-
nal markazlarinin iscilari, baladiyya tzvlari Gglin
taskil etdiyi zona seminar-misaviraleri Insan
Hiquglarina dair Avropa Konvensiyasinin, In-
san Hiquglari izrs Avropa Mahkamasinin pre-
sedent hiiququnun, milki va cinayat mahkama
icraati zamani secki ganunvericiliyinin tatbiqi
masalalarinin  dyranilmasing, elace da insan
htquglarinin etibarli mudafissi istigamatinds
Olkada hayata kecirilon demokratik islahatlarin
ilkin amali naticalarina hasr olunurl®,

Insan hiiquglan tahsili sisteminda an zaif
halgs qgeyri-hdkumat taskilatlandir. Hazirda
Azarbaycan Respublikasinda dévlst geydiyya-
tindan kecmis 2300-dan artig QHT vardirl®,
Onlarin aksariyyatinin demokratik dayarlarin
va insan hiiquglarinin tabligi va mudafissi ila
bagl olmalarina baxmayarag, realligda insan
hiiquglar tahsili sahasinds bu taskilatlarin
amali islari yox daracasindadir. "Azarbaycanda
migrant ve macburi kocklnlarin  hiquglan-
nin midafissi” Ictimai Birliyi, “Insan hiiquglar
sahasinda maariflandirma” ictimai Birliyi, “De-
mokratik islahatlar ugrunda cemiyyat” ictimai
Birliyi, Azerbaycan Insan Hiquglarn Fondu,
“Neftcilarin hlquglarinin midafissi taskilati”
Ictimai Birliyi, S6z Azadliginin Miidafiasi Fondu,
Azarbaycan Gender Informasiya Markazi va bu
tipli onlarca digar QHT-lar bilavasits insan hii-
quglar tahsili ile bagli beynalxalq sanadlards
tovsiya edilan, 6lke prezidentinin muvafiq
forman ve sarancamlarinda bir vazifa olaraq
garslya qoyulan masalalara ikinci daracali bir
is kimi baxirlar.

Basqa bir qrup QHT-lar (masalan,
Vatandaslarin ©@mak Hiquglarini Midafis Li-
gasl, Media Hiiququ Institutu, Usaq Hiqug-
larini Midafis Ligasi, D.9liyeva adina Qadin
Hiquglarini Midafis Camiyyati, Reportyorla-
nn Azadligi ve Tahlikesizliyi institutu, Silh ve

15 “Secki ganunvericiliyinin mulki va cinayat mshkama icraati zamani tatbigi masalsleri” mévzusunda seminar

kecirilmisdir, Azarbaycan, 6 aprel 2008.
16 <www.mgfxeber.az>.
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Demokratiya Institutu, S6z Azadhigini Miidafis
Komitasi, Neftcilorin  Hiquglarni  Mudafis
Komitasi va s.) isa istisnasiz olaraq, muvafiq
kontingentin (daha ¢ox ayri-ayr fardlarin) po-
zulmus, yaxud pozulmasi giiman edilon hi-
quglarinin midafisasi tizra tadbirlarin taskili il
kifayatlanirlar.

Bu manada 2004-ci ilds tasis olunmus “In-
san Huquglari XXI asr - Azarbaycan” Fondunu
farglandirmak lazim galir. Fondun Nizamnama
magqsadlarindan biri ds insan hiquglan
sahasinda maariflandirmadir. Bu istigamatda
gorulan islar sirasinda "Vatandas ve Camiyyat”
adli ayliq gazetin ve analitik-informasiya bl-
leteninin, insan hlquglarina dair muxtaslif
maovzulu bukletlarin nagr edilib pulsuz paylan-
masini, daha ¢ox Baki saharinin imumtshsil
maktablarini shate edan “Maktablilerin in-
san hiiquglan” mdévzusunda seminar va sor-
gular, misllimler giin “Insan hiquglan” ve
“Maktablarda insan hiquglan” adli metodik
vasaitlarin nasr edilmasini, ATOT-in Baki ofi-
sinin maliyya dastayi ile insan huquglarinin
tabligi vo tadrisini hayata kegiran “Xozar” insan
huquglari maktabinin yaradilmasini va s. geyd
etmaya dayarl’,

Belalikls, ayri-ayri istiqgamatler Uzra res-
publikada insan hiquglarn tahsilinin tagkili
vaziyyatinin arasdiriimasi gostarir ki, bu sahada
islarin daha da tekmillasdiirlmasina ciddi ehti-
yac vardir.

"Azarbaycan Respublikasinda insan hu-
quglarinin mudafissi Gzra Milli Faaliyyst Pla-
ninin tasdiq edilmasi haqqinda” Azarbaycan
Respublikasi Prezidentinin 2006-ci il 28 de-
kabr tarixli 1880 ndmrali sarancami va hamin
sarancamla tasdiq edilmis “Milli Faaliyyat Pla-
ni” da bu fikri bir daha tasdiglayir. Bu mihim
dovlst senadinds digar masalalarla yanasi,
respublikada insan hiiquglan tahsili sahasinda
faaliyyatin taskili va takmillasdirilmasi zarurati
yenidan nazars carpdirilir. Tokca bels bir fak-
t1 séyloamak kifayatdir ki, Gmumilikds 5 bdlma
vo 48 bandden ibarst olan “Milli Faaliyyst
Plani"nin ayrica bir bdlmasi (17 band) insan
huquglari sahasinds tadris, maariflondirms,
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elmi-analitik va amakdasliq tadbirlarini shats
edir. "Milli Faaliyyat Plani’nda insan hiiqug-
lar tehsilinin taskili sahasinds icra baximin-
dan uzunmiddatli, ardicil va ¢oxsaxali islarin
nazards tutulmasi bu masalenin vacibliyini,
dovlstin ona ardicil olaraq diggst ayirmasini
bir daha tasdigladiyi kimi, Azarbaycan Respub-
likasinda miivafig qurumlarin insan hiquglar
tohsili sahasinda faaliyyatlarina asasl sakilda
yenidan baxmali olduglarina stibutdur.

17 Tanig olun: bu, “Insan Hiiquglan XXI asr — Azarbaycan Fondu“dur, “Alma” gazeti, 27 aprel-3 may 2008.
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Saudiyya 9rabistani Kralligi
21-ci asrin cagirisiari qarsisinda.
Olka daxilinda hayata kecirilan
islahatlar

Révsan KAZIMOV*

Son illar arsinda Saudiyya OSrabistani Kralli-
ginda bir sira islahatlar hayata kegirilarak 6lks
hayatinin muxtslif - siyasi, insan huquglan,
sarmaya miuhitinin yaxsilasdiriimasi sahalari
Uzra miitaraqqi gararlar gabul edilmisdir.

I. Saudiyys Orabistani va arab diinyasinda
islahatlar

Ik névbads qeyd etmak lazimdir ki,
Soudiyys oOrabistani tokca 6z daxilinds
deyil, butiin arab dinyasinda islahatlarin
hayata kecirilmasinin tarafdari kimi ¢ixis
edir. Bu magsadle Krallig 2003-ci ilin
yanvarinda arab dinyasinda iqtisadi va
siyasi islahatlarin tasvig edilmasini nazards
tutan “Orab modvgeyinin islahatina dair
Xartiya” tasabblsini irali stirmusddar.

Xartiya Orab  dovlstlerine  miraciat
edarak daxili islahatlar ve vatandaslarin si-
yasi proseslarda genis istirakinin zaruratini
vurgulayir va bunu 9rab insan resurslarinin, o
ciimladan 9rab diinyasinin demokratiklasmasi
istigamatinde  mudhim bir addim  kimi
dayarlandirir.

Xartiya hamginin arab dovlatlarini Boyik
Orab Azad Ticarat Zonasinin yaradilmasi-
na dair Sazisi yerina yetirmaya cagirir. Sazisa
asasan novbati 10 il arzinda arab dovlstleri
arasinda vahid tarif ve risumlar tatbiq olun-
mali, bu iss 6z névbasinds Umumarab Baza-
rinin yaradilmasi ils naticalenmalidir. Bununla
yanasl, Sazis arab dovlatlarini yerliigtisadiyyat-
lari miasirlagsdirmays, dovlsta maxsus sanaye
sahalarini 6zallasdirmaya va iqtisadiyyati xari-
ci sarmaysalarin Gzlina agmada davat edir.

SoK arab diinyasinda progressiv islahat-
larin tarafdari oldugunu muxtslif beynalxalq

todbirlarda dafalarle bayan etmisdir.

2003-cl ilin may ayinda Tunisds keciril-
mis 16-c1 Orab Zirva Toplantisinda Saudiyya
Orabistani ve Orab Ligasinda daxil olan
digar dovlstlar “Tunis Bayannamasi“ni gabul
etmislar. Beyannamaya gora arab dovlatlari si-
yasi vo sosial islahatlar hayata kecirmays, de-
mokratiyani inkisaf etdirmays, shalinin siyasi
va ictimai hayatda istirakini, elaca da gadinla-
rin huquglarini genislandirmaya dair 6hdalik
goturmuslar. Bu bayanatlar névbati zirve top-
lantilarinda bir daha saslandirilmisdir.

Hazirki magalanin asas magsadi da SoK-
da son 5-6 il arzinds hayata kegirilmis islahat-
lari gisa sakilds nazardan kegirmakdir.

II. Siyasi va tahsil tasabbiislari. Qanunveri-
cilik. Baladiyya seckilari

2003-cl ilin oktyabr ayinin 13-da Saudiyys
Orabistani  hoékumsati  baladiyya  surasi
Uzvlarinin yarisinin seckilar yolu ils tayin olun-
masina dair garar gabul etmisdir. Bu addim
vatandaslarin garar gabul etmads istiraklarini
tomin etmak magsadils atilmisdir.

Baladiyya Uzvlarinin bir gisminin seckilar
vasitasilo  muiayyan edilmasi  Saudiyys
comiyyatinds slamatdar bir iraliloyis kimi
giymatlandirilmis va marhum Kral Fahd isla-
hatlarin bundan sonra da davam etdirilacayini
bayan etmisdir.

Belalikls, 2004-ct ilin 10 iyul tarixinds
Hokumatin verdiyi agiglamada bildirilmis-
dir ki, baladiyya seckilarinin asas gayda ve
prosedurlar, hamcinin secki markazlarinin
tasis edilmasi detallan artiq islanib hazirlan-
mis vo namizadler geydiyyatdan ke¢mislar.
Seckilar 6lkanin 13 ayalatinde moévcud olan

*  Azarbaycan Respublikasinin Saudiyys Srabistani Kralligindaki Safirliyinin ticlinct katibi.
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178 baladiyya surasina kecirilmisdir. Baladiyya
seckilarinin ssmarali kegirilmasi ti¢lin Saudiyys
Orabistani élkada saferds olan BMT-nin mi-
vafig mitaxassislari ile maslahatlogmalar apar-
misdir. Maslahatlesmalar ¢arcivesinda secki
prosesina nazarat edan komitslar ils gorislar
kecirilmis va SOK Baladiyys va Kand Isleri Na-
zirliyinin hayata kegirdiyi tadbirlar mizakira
edilmisdir.

Seckilar 3 marhalads kegirilmisdir: Riyad
regionu Uzra seckilor 10 fevralda; Serq ve
Canub regionlar Gzra 3 martda; Qarb ve Si-
mal regionlari tizra isa 21 aprelda kegirilmisdir.
Naticada baladiyya suralarina 592 Uzv secil-
misdir.

Kralligdabaladiyysseckilarininkegirilmasini
demokratiklasma istigamatinds mihim bir
addim kimi giymatlandirmak olar.

Osas siyasi dayisikliklar

1992-ci ildo marhum Kral Fohd hoékumati
muasirlasdirmak maqgsadile asagidaki 3 mi-
him siyasi garari gabul etmisdir. Qeyd etmak
lazimdir ki, gararlar Kralli§gin ananalari nazara
alinmagla gabul edilmisdir.

1. Sura Maclisinin (Maclis 91 Sura) tasis
edilmesi

Hal-hazirda Sura Maclisi 150 Uzvdan
ibaratdir ve onlarnn vezife miuddati 4 il
muayyan edilmisdir. Sura tarkibinda asagi-
daki komitalar faaliyyat gostarirlar: insan
haglari, tahlikasizlik, igtisadiyyat, maliyys,
xarici islar, kommunal xidmatlar, naqliyyat va
kommunikasiya, sosial va sahiyya xidmatlari,
madaniyyat ve informasiya, inzibati, Islam
islari va tahsil.

Sura Maclisi aslinds formal bir qu-
rum kimi yaradilmisdi ve har hansi bir
gorar gabul etmads rol oynamirdi. Sura
Maclisinin salahiyyatlorini va onun ganun-
vericilik funksiyalarini artirmagq magsadila
2003-cl ilde bu qurumun asasnamasina bir
sira dayisikliklar edilmisdir. Bu dayisikliklars
asasan artiqg Maclis yeni ganun layihaleri ve
movcud ganunvericiliys dayisikliklar edilmasi
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tosabbusi ile ¢ixis eds bilsr. Hal-hazirda Sura
maclisinda Saudiyya camiyyatini narahat edan
masalalar lzra mizakirslar kegirilir, bu va ya
digar gararin gabul edilmasina dair hdkumats
tévsiyalar verilir.

Yaxin galacakda Sura Maclisinin statu-
sunda yeni dayisikliklar edilacayi, bu quruma
daha genis salahiyyatlar verilacayi gozlanilir.
Sura Maclisinin sadri Saleh bin Abdul-
la bin Humeydin sozlerina gora beynalxalq
sazislarin gabulu, mixtalif nazirliklarin taqdim
etdiyi illik hesabatlarin dyranilmasi, igtisadi ve
sosial siyasatin hayata kecirilmasi kimi vacib
masalalarda Sura Maclisinin oynadigi rol daha
da artacaqdir.

2. Saudiyya Orabistaninin har 13 ayalsti
tizro Sura Maclislarinin yaradilmasi

Yerli  Sura Maclislori  ayalstin  aparic
vatandaslarindan taskil olunurlar va onlar asas
etibarila ayalstin idara olunmasini nazardan
kecirir, 6z tdvsiyalarini verirlar.

3. 9sas Idarsetma Qanununun qabul
edilmasi

Malum oldugu kimi Kralligda konstitusiya
yoxdur va bu Qanun konstitusiyaya barabar
tutulur. Slbatta ki, Qanun o6lksnin ananavi
idars olunma qaydalarini 6ziinda ehtiva edir
va Seriatdan kanara cixa bilmaz.

Saudiyys oOrabistaninin siyasi hayatinda
misahida olunan yeniliklordan biri da 20
oktyabr 2006-c1 il tarixinds hakimiyyatin
oturdlmasi  mexanizmlarini misyyan edan
ganunun gabul edilmasi olmusdur. Bu ganuna
muvafiq olaraq gealacak krallari va valishdlari
se¢gmak Ucglin sahzadslardan ibarat Andigma
Komissiyasi adi altinda yeni bir qurum tasbit
olunmusdur. Séziigedan Komissiyaya Kralligin
banisi Kral obdilazizin ogullari va navalari
daxil olacaglar.

Valishdin tayin olunmasinda Komissiya
sas huququna malik olacaqdir. Basqa sozle
desak, agar avvallar valishdin tayin olunmasi
Kralin mistasna hiiququ idiss, bundan sonra
valishd kollektiv organ - Andigma Komissiyasi

1 Journal "Diplomat” volume 6, 7. Institute of Diplomatic Studies of the Kingdom of Saudi Arabia
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torafindan secilacakdir.

Milli Dialoq iizra Kral ©bdiilaziz Markazi

Kralhigin  qarsilasdigi  aktual — masalalari
mizakirs etmak, fikir mibadilasi aparmaq va
bir s6zla 6lka ictimaiyyastini bir araya gatirmak
magqsadila 2003-cu ilds Milli Dialoq Uzra Kral
Sbdiileziz Markazi yaradilmisdir. Indiyadak
tahsil, ekstremizm, gadinlarin camiyyatda rolu,
ganclar, madani déziimlilik moévzularinda 5
milli dialog kegirilmisdir. Névbati movzunun
tohsilin inkisafina hasr olunacagi gozlanilir.

Milli insan Hiiquqlan Assosiasiyasi
Insan hiquglarinin gorunmasi sahasinds heg
bir dovlat ve geyri-dovlat taskilatinin mov-
cud olmamasi Kralligin bir sira xarici doévlst
va taskilatlar tarafindan kaskin tangid olun-
masina sabab olurdu. 2004-cl ilda Saudiyys
Orabistaninda ilk mustaqil insan hiquglan
tagkilati yaradilmisdir. Milli insan Hiiquglar
Assosiasiyasi adlanan bu qurum S9SK-in insan
hiquglan sahasinds imzaladigi beynalxalq
migqavilalarin yerina yetirilmasina nazarst
edir, hiiqugpozmalar, alalxtisus gadinlarin ha-
quglarinin pozulmasi hallari ils ciddi masgul
olur. Askar olunan faktlar barads mivafiq ins-
tansiyalara malumat verir.

Hamcinin geyd etmak lazimdir ki, 2006-
a ilin 10 may tarixinda Saudiyya Orabistani
Krallhigi BMT-nin Insan Hiiquglar Surasina tizv
secilmisdir.

Matbuat Qanunu
2001-ci ilde olkeds matbuat sanayesini
yenidan qurmagda va jurnalistlara hamkarlar
ittifaqr yaratmaga imkan veran 30 maddadan
ibarat ganun gabul edilmisdir. Bununla yanasi
Kralligda jurnalistlarin hiiquglarinin gorunma-
st vo jurnalistlar arasinda slagalandirmanin
tomin olunmasi lglin 2003-cl ilde Saudiyya
Jurnalistlar Assosiasiyasi yaradilmisdir. 2004-
cu ilin iyun ayinda Assosiasiyanin 2-si gadin
olmagla, 9 nafardan ibarat surasi segilmisdir.
Sonraki illards musllif hiiquglarinin gorun-
masi, asarlarin capinin taskili kimi masalalarda
yardim gostarilmasi magsadile yazigilar Gg¢lin

analoji assosiasiya yaradilmisdir.

Tohsil

Hal-hazirda Saudiyya 9rabistaninda 11 dovlst
universiteti, 100-dan artiq kollec va 26 mindan
artig maktab faaliyyat géstarir. Olks ali va orta
maktablarinda tagriban 5 milyon talaba va
sagird tahsil alir ki, bunun da yarisi gadinlar-
dir. Saudiyya universitet va kolleclarinda tahsil
alan 200 min tslabanin iss yaridan ¢oxunu
gadinlar taskil edir. Har il dovlst blidcasinin
togriban  20-25%-i tehsila aynhr (bldcs
xarclari 2007-c1 ilds 101 milyard ABS dollari
nazards tutulmusdur).

Tahsil sahasinds son zamanlar asagidaki

tasabbusler irsli strdlmusddr:

e Tohsil programi  ve  kitablarin
yenilasdirilmasi, beynalxalq praktikaya
uygun olaraq yeni talim metodunun
tatbiqj;

* Ali maktablards talabalar arasinda
vatandas masuliyyatinin  artiriimasi
magsadile taleba suralarinin yaradil-
masi.

Din

Dinin Kralligin hayatinda, 6&lkanin ictimai
tafakkirtinin formalasmasinda oynadigi rolun
mustasna shamiyyatini nazara alan hokumat
bu sahaya xususi hassasligla yanasir. Dini do-
zUmslzlliyln aradan galdirilmasi magsadila
Islam Isleri Nazirliyi tsrafindsn imamlarin
tahsili, mascidlarin va dini tahsilin monitoringi
hayata kegirilir. Olkanin aparici din xadimlari
ekstremizm va dini dézlimsuzllyu dafalarle
pislamiglar va bu meyllari tablig edan imam-
lar vazifalarindan uzaglasdiriimislar. Saudiyys
Xarici islar naziri Seud 9l-Feysal 2004-ci ilin
aprelinds Nyu-Yorkda ABS-Ssudiyya Biznes
Surasinin taskil etdiyi tadbirds ¢ixis edarkan
"9l-Qaida"nin iddialarinin asassiz olmasinin
stbut edilmasinda Saudiyya din xadimlarinin
muhim rol oynadiglarini geyd etmisdir.

Mahkama islahatlan

Son bir ne¢a ilde mahkama sisteminda bazi
islahatlar aparilmisdir. 2001-ci ilin sentyabrin-
da Sariat Mahkamalarinda Prosedur Qanunu,
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2002-ci ilin yanvarinda iss Hlquqg Prosessu-
al macallasi gabul edilmisdir. Bu ganunlar
mittahimlarin hiquglan, hiiquqi prosedurlar,
stbutlarin taqdim edilmasi, vakil ve dovlat it-
tihamgisi olmaq Uglin talab olunan meyarlar
va s. miayyan edir.

2002-ci ilin may ayinda mittshim vea
subhali saxslarin mahkama va polis garsisinda
hidquglarinin tanzimlanmasi maqgsadila 225
maddadan ibarat Cinayat Prosessual Macallasi
gabul edilmisdir. Macallads mittahimlarin
habsi va istintagl zamani onlarin hiiqugla-
ri tasbit edilmisdir. Bununla yanasi ganunda
habs va istintagdan baslamis mahkama va
hékmlarin icrasinin yerina yetirilmasina gadar
bitlin hiquqi marhalalards hiiqug-mihafize
orqganlarinin riayat etmali olduglari gayda-
lar 6z oksini tapmisdir. Istintaq birosunun
nimayandalari ise saxlama yerlarina safarlar
edarak saxlanilan saxslarin hiquglarinin go-
runduguna amin olmalidirlar.

2007-ci ilin oktyabr ayinda Kral Abdulla
torafindan Ali Mahkams, ixtisaslasmis mdl-
ki ve igtisad mahkamealarinin yaradilmasina
dair qaydalar tasdiglanmis, habels 6lkads
mahkama ganunu ve sikayatlera baxan
mahkama izra ganun qlivvays minmisdir. Yeni
ganunlara asasen SoK-das iqgtisadi, malki ve
inzibati mahkamalar faaliyyat gostaracakdir.
Sikayatlara baxan mahkamsa isa artiqg mustaqil
bir qurum kimi faaliyyat gdstaracak va birbasa
Kral garsisinda hesabat veracakdir.

Yeni  ganunvericilys  asasen  ticarat
mibahisalarina igtisad mahkamalarinda ba-
xilacagdir. 9vvallar bels mubahisalars S9K
Ticarat va Sanaye Nazirliyinin xtsusi komitalari
baxirdi. Bundan basga, ©mak Nazirliyinds ba-
xilan amak mubahisalarina milki (va yaxud
amak mahkamsalari) mahkamalarda baxila-
caqdir.

Sikayatlara baxan mahkama isa dovlat qu-
rumlarinin calb olundugu arbitraj xarakterli
mibahisalara baxacaqdir. Lakin dovlst qu-
rumlarinda askar olunan rugvatxorluq va kor-
rupsiya kimi ciddi hallar diger mahkamalara
verilacakdir.
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2007-ci ilde Kralin gostarisine asasan
mahkamesalarin faaliyyatinin tekmillasdirilmasi
magsadile dovlet budcasinden 7 milyard
saudiyya riyali (1,9 milyard ABS dollan)
mablaginda vasait ayriimisdir.

Yeni ganunlara assan hakimlar garar gabul
etmakda tam mustaqildir va Uglincl tarafin
tasirine maruz gala bilmazlar.

Kralligda mahkama sahasinda hayata kegi-
rilmis bu islahatlari misbat giymatlandirmak
olar. Bele ki, Saudiyys Orabistani Kralligin-
da avvaller iqgtisadi mahkamalarin mdvcud
olmamasi ve ticarat mibahisalarine soriat
mahkamesalarinds baxilmasi  dlkanin  asas
toangid edilma sabablarindan biri idi.

III. iqtisadi tesabbiislar va qanunvericilik?

Umumdiinya Ticarat Taskilatina iizvliik

11 dekabr 2005-ci ilds Ssudiyys Orabistani
Kralligi Umumdiinya Ticarat Taskilatinin (UTT)
tamhiquglu 149-cu Gzviina cevrilmisdir. Bu
Taskilata tizv olmanin tarkib hissasi kimi Kral-
g Avropa Ittifagi ve ABS daxil omagla 36
dovlatls azad ticarat sazisini imzalamisdir.

UTT-nin talablarine cavab vermak (ciin
Kralligda Musallif Hiquglarinin Qorunmasi, Pa-
tent, Kapital Bazarlari, Xarici Sermayalar hag-
ginda mitaraqqi ganunlar gabul edilmisdir.

Bununla yanasi Saudiyys oOrabistani aqgli
mulkiyyatin gqorunmasi sahasinda bir sira
beynalxalg o©hdslikleara - Universal Miusllif
Hlquglari Konvensiyasina va odabi-Badii
Mulkiyyatin Qorunmasi Uzre Bern Konvensi-
yasina gosulmusdur.

Kapital Bazarlari Hagginda ganuna miiva-
fig olaraq Saudiyya OSrabistani Qiymatli Ka-
gizlar va Mibadile Komissiyasi, o climladan
Fond Birjasi yaradilmisdir. S6ztigedan bu qu-
rumlar sarmayacilarin hiiquglarinin gorunma-
si, adalstli biznes muhitinin tamin olunmasi,
giymatli kagizlarin satisi kimi masalalarle
masgul olurlar. Malumat lciin geyd etmak
lazimdir ki, Saudiyys Fond Birjasinda geydiy-
yatdan kegan sovdslagsmalarin Gmumi dayari
artig 300 milyard ABS dollarini kegmakls regi-

2 Journal “Saudi Commerce” No.142;161, Chamber of Commerce and Industry of KSA
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onda birinci olmusdur.

Xarici sarmayalar hagqginda ganuna asasan
xarici is adamlarn smlaka sahib, kapital ve
galirlari sarbast kdglire va vergi glizastlarindan
yararlana  bilarler.  Qanun  sarmayacilori
mulkiyyatin musadirasindan goruyur.

Hokumatin 12 yanvar 2004-ci ilda gabul
etdiyi garara uygun olaraq xarici ssrmayacilars
tatbig edilon vergi daracasi 45%-dan 20%-
dak endirilmisdir.

islahatlan tagviq edan déviat qurumlarinin
yaradilmasi

Ali igtisadi Sura

SOK Ali Igtisadi Surasi 1999-cu ilin avqus-
tunda yaradilmisdir va Hokumatin hayata
kecirdiyi iqtisadi, aqrar, senaye ve agrar
siyasatlori nazardan kecirmak va onlarin
samaraliliyina giymat vermak bu qurumun
vazifs salahiyyatlerine daxildir. Ali Iqtisadi
Sura 6lkads genis visat almis 6zallasdirma va
xarici sarmayalarin calb edilmasinds mihim
rol oynayir.

Neft va Minerallar iizrs Ali Sura

Sura 2000-ci ilin yanvarinda yaradilmisdir ve
neft-qaz hasilati sahasinda siyasate masuldur.
Suratarafindan qazyataglarinin kasfi, kemarlar
va neft-kimya layihalarinin yerina yetirilmasi
Uzra "Qaz tasabbiisi” islanib hazirlanmisdir.

Ali Turizm Komissiyasi

2000-ci ilin aprelinda tasis edilmis Ali Turizm
Komissiyasi turizm sektorunun inkisafi va bu
sahaya sarmayalarin calb edilmasi masalalari
ils masguldur. Malum oldugu kimi har il mil-
yonlarla misalman Hacc ve Umra ziyarsti
Ucln Kralhga safar edirlar. Digar tarafdan
Olka srazisinds coxlu sayda tarixi va madani
abidalarin moévcudlugu, rengarang landsaft
Olkani turistler Gg¢lin maragh makana cevirs
biler. Hal-hazirda Ali Turizm Komissiyasinin
garslya qoydugu asas magsad daxili turizmi
inkisaf etdirmakdir. Bels ki, har il Saudiyys
vatandaslar turist gisminds xarici 6lkalars
sofarlar edarak milyard dollarlarla vasait sarf

edirler. Son agiglamalarda saudiyyalilarin
xaricda 25 milyard ABS dollari xarcladiklari
bildirilir vo bu fakt tabii olaraq Hokumatin
narahatligina sabab olur. Mahz buna goére
xarclanan vasaitin he¢ olmasa muayyan bir
hissasini 0lka daxilinda saxlamagq Uclin daxili
turizmin inkisaf etdirilmasi istigamatinda ciddi
islar gedir. 2004-cu ilin 15 mart tarixinda mili
saviyyads turizmin inkisafina dair Bas Strate-
giya islanib hazirlanmisdir. Strategiyanin icrasi
Ali Turizm Komissiyasina havals edilmisdir.

Orzaq va Darmanlar Bas Taskilati

2003-ci ilin martinda yaradilmis bu qurum is-
tehlakgl hiiquglarinin gorunmasi, o ciimladan
ahalinin  keyfiyyatli orzaq mahsullari ve
darman preparatlan ila temin olunmasina
nazarat edir.

Saudiyye Drabistani Bas investisiya Taskilati
Bu dovlat qurumu xarici sarmayslarin 6lkays
calb edilmasi, sarmayacilarin qeydiyyatdan
kecirilmasi va onlara lisenziyalarin verilmasi
masalalari ile masguldur.

Saudiyya Ticarat va Sanaye Palatalar Surasi
Sura regional ticarat va sanaye palatalarini
milli va beynalxalq saviyyads temsil edir. Bu
qurum igtisadi tadgiqat, iqtisadi artima yar-
dimla masgul olur, hamcinin isgiizar slagalarin
yaradilmasi, xarici sarmayslarin &lkaya calb
olunmasinda vacib rol oynayir. Suranin saylari
naticasinda Saudiyys Srabistanina safar etmak
istayan xarici is adamlarin vizanin verilmasi
proseduru xeyli asanlasdiriimisdir.

Hoyata kecirilon toadbirlar naticesinds
ylksak iqtisadi inkisafa nail olunmusdur ve
Kralligin bir nega iqtisadi gdstaricisine muracist
etmakla bunu gérmak olar. 1970-ci ilds Umu-
mi Daxili Mahsul (UDM) 20 milyard ABS dolla-
r taskil etdiyi halda, 2006-ci ilds bu gostarici
348 milyard ABS dollarina barabar olmusdur.
Adambasina diissn UDM-in hacmi ise 1971-ci
ilde 1355 ABS dolarindan 2006-ci ilds 14725
ABS dollarinadak yiiksalmisdir. Olkanin biidcasi
da ildan-ils artmaqda davam edir. Qeyd etmak
lazimdir ki, 2005-ci ildan baslayarag blidcanin
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galirlari xarclari xeyli daracads Ustalayir. Tokca
2006-ci ilds budcads 77,5 milyard ABS dol-
lari hacminda izafi vesait yaranmisdir. Neftin
giymatinin kaskin artmasi faktini nazars alaraq
2007-ci ilin sonunda da Saudiyys bldcasinds
kalli miqdarda slave vaesaitin yaranacagini
soylomak olar. Malumat Uctin bildirmak la-
zimdir ki, SOK-in 2007-ci il bidcasinin galirlari
rasmi olarag 106 milyard ABS dollari, xarclari
iso9 101 milyard ABS dollari hacminda nazarda
tutulmusdur. Olkanin real igtisadi artimi 2006-
¢l ilds 4,3% taskil etmisdir.

Olks iqtisadiyyatinin neft amilindan asi-
hgini azaltmaqg Gg¢lin Hékumat tarafindan
muxtalif tadbirlar hayata kegirilir. Bu baxim-
dan 6zallasdirma siyasatina xlsusi 6Gnam veri-
lir. 2002-ci ilde Hokumat iqtisadiyyatin aparic
sahalarinin 6zallasdirilacayini bayan etmis-
dir. Hal-hazirda telekommunikasiya, miulki
aviasiya, yol ¢akilisi, tibbi markazlar, tahsil,
kand tasarrifat, bank isi, sigorta va tikinti
sahalarinda 6zal sirkatlar faaliyyat gostarirlar.
Bu sahalar comi bir ne¢a il bundan avval
dovlstin tam inhisarinda idi.

Olkenin  geyri-neft  sektoru  yiiksak
templarle inkisaf edir. Son 3 onillik arzinds
geyri-neft sektorunun UDM-ds tutdugu pay
30%-dan 60%-dak yiiksalmisdir.

Diinya Bankinin son hesabatinda isa
Saudiyya Orabistani an suratli islahatlar apa-
ran Olkalar sirasina daxil edilmisdir. Dun-
ya Bankinin vitse-prezidenti Maykl Kleynin
sozlarina gora Krallig dlinya saviyyasinda 7-ci,
regional saviyyada ise 2-ci an suratli islahatlar
aparan 6lka kimi giymatlandirilmisdir. Dlinya
Bankinin "Azad biznesla masgul olmaqg” hesa-
batinda SoK-in tutdugu moévge 178 o6lka si-
rasinda 23-ct olmusdur. Bildirmak lazimdir ki,
2006-c1 ilda SOK bu siyahida 38-ci yeri tutur-
du. Maraqli faktdir ki, bu siyahida Kiiveyt 40-ci,
Birlagmis 9rab omirliklari ise 68-ci yeri tutur-
lar. Hesabat hamcinin Ssudiyys Srabistanini
biznes qurmagq Uglin Yaxin Sarq va arab diin-
yasinda an alverisli makan adlandirmisdir. in-
diki dovrda Saudiyys Orabistaninda bizness
baslamaq Ug¢ln talab olunan gilinlarin say1 39-
dan 15-a endirilmisdir. Bela ki, baladiyyanin
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tasdiqi, ticarat va sanaye palatasinin mohuri
kimi bir sira birokratik maneslar lagv edilmis-
dir. Olkaya qoyulan xarici sarmayalsr 2000-
2005-ci illor arzinda 671% artmisdir. 2006-ci
ilds 6lka igtisadiyyatina 18 milyard ABS dollari
hacminda birbasa xarici sarmays qoyulmus-
dur ki, bu 2005-ci ille miqayisada 51% cox
demakdir.

Kral Abdulla Sura Maclisinda etdiyi son ¢i-
xisda bildirmisdir ki, milli inkisafin tamin olun-
masinda sarmayalarin ahamiyyatini nazara
alan hékumat bundan sonra da 6zal sektorun
inkisafina sarait yaradacaq, Saudiyys va xari-
ci is adamlarinin qarsilasdigi biitin manealar
aradan galdinlacaqdir.

Qeyri-neft sektorunun inkisafi magsadila
yaxin galacakds olke orazisinds 6 iqgtisadi
saharin salinacagl, bu saharlarin névbati 10-
20 il arzinds 80 milyard ABS dollarindan artiq
sarmaya calb edacayi ve saharlords 1 mil-
yon yeni is yeri acilacagi rasmilar tarafindan
bayan edilmisdir. Igtisadi saharlarin 2020-ci
iladak &lkanin Umumi Daxili Mahsuluna 150
milyard ABS dollar alava vasait gatiracayi ve
UDM-nin adambasina diisen hacminin hazirki
14 min ABS dollari saviyyasindan 33500 ABS
dollarinadak artiracagi prognozlasdiriimisdir.

Olkanin biznes miihitinds ganclerin faal
istirakini tamin etmak maqsadile 2004-cu
ilde "Yuzillik Fond” adli xeyriyys taskilati ya-
radilmisdir. Fond 6z biznesini qurmaq istayan
saudiyyali ganclara muxtslif formada yardim-
lar gdstarir. Masalan, fondun SSK Bas Investi-
siya Taskilati ils imzaladi§i razilasmaya asasan
bu iki qurum ganc saudiyyali sahibkarlarin
ideyalarini reallasdiriimasi istigamatinda birgs
islayacaklar. Bu fond takca maliyys yardim-
lari gostarmakla kifaystlonmir, o climladan
ganclarin Saudiyya iqtisadiyyatina shamiyyatli
tohfs  vermalari istigamatinds  faaliyyat
gOstarir.

Krallig 2000-ci ilde BMT tarafindan gabul
edilmis “Minilliyin Bayannamasi"nda garsi-
ya goyulan magsadlarin boylk bir gismina
artig nail olmusdur. Saudiyys oOrabistani
BMT-nin Minilliyin Inkisafi Magsadlarinds
aks olunan 11 magsaddan 9-nu artiq alds
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etmisdir. Olks, yalniz iki géstarici — maisat
tullantilarinin yenidan emal olunmasi va uc-
garlarda hayat saviyyasinin yliksaldilmasi tizra
halalik arzu olunan naticaya nail olmamisdir.
Saudiyya rasmilsri vurgulayirlar ki, BMT-nin
Minilliyin Inkisafi Magsadlsrinds qarsiya qo-
yulan vazifalarin S9K-in 2005-2010-cu illari
ahata edan 8-ci Milli Inkisaf Plani ila Gst-Usts
dismasi ylksak gostaricilori alde etmays
zamin yaratmisdir. 1970-2005-ci illar arzinda
talebalarin sayi (gqiz va oglan) 500 mindan 5
milyona ¢atmis, 13163 ibtidai maktab (orta he-
sabla giinda bir maktab) va 7086 orta maktab
(orta hesabla iki glinda bir maktab) binasi ti-
kilmisdir. Belslikls, Saudiyya Srabistani Kralligi
BMT-nin Minilliyin Inkisafinda gdstarilan asa-
gidaki magsadlars artiq nail olmusdur:

+ ginda 2 ABS dollarindan az pul ga-
zanan Saudiyya vatandaslari shalinin
1,63%-ni taskil edir;

» 5yasindan kigik usaglar sirasinda acliq
sababindan ¢akilari normadan asagi
olanlar 6,4%-a barabardir;

« 15-24 yas arasinda olan Saudiyys
vatandaslari arasinda  savadliliq
saviyyasi 95,8%-dir;

» qeyri-kand tasarrifatinda calisan isci
glvvasinin 16,5%-i gadinlardir;

» yeni dogulan usaglarin 6lim saviyyasi
har 1000 nafara gora 18,5-dir;

» dogus zamani 6lan gadinlarin sayi har
1000 nafara gora 12-dir;

* har 100 min nafara gora malyariya ilo
yoluxanlarin saviyyasi 4,7-dir;

» orazisinin 4,1%-i qorunan arazi elan
olunmusdur;

* temiz i¢gmali suya malik olan ahali
95,8% taskil edir;

» evlerinda kanalizasiya sistemina malik
olan ahali 98,6% taskil edir.

IV. Saudiyya comiyyatinda qadinlarin rolu-
nun artirilmasi

Movzunun asas hissasina ke¢cmoazdan 6ncs
Saudiyya 9rabistaninda issizlik problemina bir
ne¢a climla ils toxunmagq yerina disardi. Qeyd
edak ki, problemin halli magsadilo 6lkads

"saudiyyalasma” siyasati (xarici is¢i qlivvasinin
tadrican yerlilarla avazlanmasi) avvalki illarda
oldugu kimi davam etdirilmakdadir. Bu
sahada musahids olan asas magam kimi vur-
gulamaq lazimdir ki, “saudiyyalasmani” tam
visatla hayata kegirmak lclin gabul edilmis
ganunlarin icrasina nazarat ciddilasdirilmisdir
va ganunlara tabe olmayan taraflara qarsi
sart tadbirlar hayata kegirilir. SOK 9mak Na-
zirliyi 107 sirkata xarici vatandaslari isa gabul
etmayi gadagan etmisdir. Homin sirkatlards
Saudiyya vatandaslarinin  ¢alismamasi bu
cozanin verilmasina sabab olmusdur. Rasmi
statistikaya asasan Saudiyys 9rabistaninda
issizlik saviyyasi kisilor arasinda 9%, gadinlar
arasinda isa 22% taskil edir (bazi geyri-rosmi
manbalar kisilor arasinda issizliyin  25%-2
barabar oldugunu bildirirlar). Issizlik Kralligin
asas problemlarindan biri galmagda davam
edir va shalinin yliksak artim tempi, elaca ds
Saudiyya vatandaslarinin boylk bir gisminin
xidmat sahslerinda c¢alismaqg istamamalari
golacakds bu problemin kaskinlasacayini
sdylamaya asas verir.

olbatts ki, yuxarida qeyd olunanlar gadin-
larin 6lkanin sosial-igtisadi hayatinda faal rol
oynamalarini zaruri edir.

Yaxin zamanda ahalinin  masgulluq
saviyyasini ylksaltmak lc¢lin gadinlarnin 6lks
hayatinin aksar sahalarinda faal istiraklarina
dair Hokumatin konkret planlari mévcuddur
va gadinlarin camiyyatdaki rolunun artiriimasi
Gclin bir sira gararlar gabul edilmisdir. 2005-
2010-cu illsri shats edan Besillik inkisaf Pla-
ninda ilk dafs olaraq gadinlarin camiyyatda
roluna dair ayrica bir fasil mdévcuddur. Bu
fasilde gadinlarin cemiyyatdaki rollarinin arti-
rilmasinin yollari detalli sakilda sarh edilmisdir.
Bundan basga, SOK Nazirlar Surasinin 2005-ci
ilde gabul etdiyi 9 banddan ibarat gararda ga-
dinlar Gglin is imkanlarinin yaradilmasi xGsusi
geyd olunmusdur.

Qadinlarin Saudiyys hayatinda oynadiqg-
lari rol tadricen artmaqda davam edir. Bir
neca ay bundan onca SOK-in BMT-daki daimi
nimayandasi 9bdil Vahab Attar Ssudiyys ga-
dinlarinin vaziyyatina dair bir sira maragh fakt-
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lariaciglamisdir. Onun sozlarina gora Saudiyya
orabistaninda gadinlar 22 min sirkatin tam ve
yaxud sarikli sahiblaridirlar va 6lka daxilinds
sarmayalarin  21%-ns nazarst edirlor. Al
maktab mazunlarinin 56,5%-i va saudiyya
hakimlarinin 40%-i gadinlardir. Seudiyys isgi
quvvasinin 15%-ni qadinlar taskil edir ki, on-
larin da 30%-i tahsil sahasinda calisirlar. 2002-
ci ilin malumatina goéra 6lkada 465 min gadin
isci qlivvasi olmusdur. Indiyadak 43 min kom-
mersiya qurumlari gadinlarin adina qeydiy-
yata alinmisdir. Saudiyys gadinlarina maxsus
vasaitin imumi hacmi 12 milyard ABS dollari
hacminda giymatlandirilir va bu vasaitin 75%-i
istifads olunmayaraq banklarda yatir.

Asagida son illar arzinds qgadinlarin
coamiyyatda faaliyyatlarinin  genislanmasina
dair bir nega fakti geyd etmak olar.

2003-ct ilin oktyabrinda Maha Abdulla
Orkubi adli xanim 9rab Acig Universitetinin
Cidds filialinin dekani tayin edilmisdir. Bu,
Saudiyya qadininin tarixds ilk dafs olaraq bels
ylksak akademik vazifaya tayin olunmasi fakt
kimi yadda galmisdir.

BMT-nin  “UN21" misabigasinin 12
galibindan biri Ssudiyya vatondasi xanim
Mona Al Munaced olmusdur. O bu mikafata
Kralligda qeyri-hékumat taskilatlar ilo apar-
digr iso, xisusan “Saudiyys Orabistaninda
gadinlarin rifahi assosiasiyalarinin  rolunun
faallasdiriimasi” layihasina gore taltif edilmis-
dir.

2005-ci ilde Cidds Ticarat va Sanaye
Palatasinin idara heystine 4 is qadini lzv
secilmiglar.

2005-ci ilin dekabrinda Nadia Baxurci
Saudiyya Muhandisler Surasinin 10 nafarlik
surasina Uzv segilmisdir.

Kraligin  mixtalif bolgslerinds gadin-
lar Uglin muhasibat, bank isi va kompyuter
talim markazlari agilmisdir. Yaxin zamanda
Riyad saharinds qadinlarin problemlarinin
Oyranilmasi izra miasir avadanliglarla tachiz
edilmis tadgigat markazinin yaradilmasi plan-
lasdirilir.

Bununla bels gadinlarin bdyuk bir qis-
mi hale ds islamirler. Olkanin islamak
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gabiliyystinds olan 4,7 milyon gadininin yal-
niz cuzi bir gismi ¢alisir. Qadinlarin har han-
si bir is qurmaq ve geydiyyatdan keg¢malari
Uclin mutlag yaxin gohumlari sirasindan kisi
himayadarlari olmalidir. Digar tarafdan insan
hiquglari sahasinds tez-tez askar olunan ne-
gativ hallar Kralligin kaskin tangid edilmasina
sabab olur.

Belalikls, geyd olunanlar Kralligda islahat-
larin davam etdirilmasini zaruri edir. Bu zarurat
ham Saudiyya Orabistaninin  beynalxalq
ohdaliklari, ham da muasir dinyanin ¢agiris-
larina cavab vermak talabindan irali galir.
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Heydoar Oliyevin xarici siyasat
konsepsiyasinda Tiirkiyanin yeri va
2hamiyyati

Selahattin DIKMEN*

Azarbaycan dovlstgiliyinin tarixinda mistasna
xidmatleri  olan, mistaqil  Azarbaycan
dovlatinin  banisi Heydar oOliyev sadacs
Azarbaycanin deyil, bitin tirk o&lkalari va
dinyanin yetisdirdiyi fenomen sayila bilacak
mudrik dovlst xadimi ve avezolunmaz nadir
saxsiyyatlardan biridir.

Azarbaycanin boyuk dévlat xadimi Gmum-
milli lider marhum Prezident H.9liyevin eyni
kok, dil, din, tarix ve madaniyyata malik olan
turk dunyasina, turk millatine va Turkiyays
gars! hiss etdiyi yaxinliq hissi tarixi bir ke¢misa
malikdir.

H.oliyevds  turkculik  hissleri  onun
gancliyinin ilk ¢aglarina tesaduf edan 30-cu
illords, hals Azarbaycanda “tlrk” s6zi gada-
gan olunan bir dovrds orta maktab sagirdi
iken oyanmisdi®.

Oziiniin ds ifads etdiyi kimi: “Usaq iksn ve
ganc yaslannmda Turkiyaya bdyik hormatim var
idi. Indi ola bilar ki, ele boytik sirr deyil agim, o
vaxtlar man tirk dili ligati va darsliyini alda et-
misdim va tirk dilini 6yrenirdim. Bunu agiq deya
bilaram ki, musallimim da var idi, bir middat —
iki-U¢ il - mana turk dili dyratdi. Turkiyanin tari-
xini &yranirdim, sairlarini dyranirdim. Ganc ikan,
indi manim yasimda olan adamlar ola bilar ki,
bunu xatirlasin, masalan, Rasad Nuri Glintakinin
"Caliqusu” romani hamimizi heyran edsn bir
asar idi... Ancag men “Caliqusu”nu 13-14 ya-
simda oxumusdum. O mani heyran etmisdi. ...
Turkiyanin boyuk yazigilarinin, sairlarinin asarlari
indi d@ manim gd6zimiin gabagindadir. Yani
manim ganc yaslarmda bu da tebiidir, bu-
rada heg bir geyri-tabii sey yoxdur, icimdan,
kokiimdan, galbimdan, manaviyyatimdan galen
bir hissdir ki, Turkiysys bdylk maragla va hey-
ranligla baxirdim"2.

Boyuk dovlet xadimi H.9liyevi hals
ilk ganclik illerindan Tirkiyaya baglayan
hisslar onu hayatinin he¢ bir dovriinds tark
etmamisdi.

Turkiyanin Bas naziri Stleyman Damiralin
1967-ci ilde Sovet Ittifaginin tarkibinds olan
Azarbaycana galisini unutmadigini va bu
gorisde yasadigl hayacan hissini har za-
man dila gatiren H.9liyev 1969-cu ilds 6lka
rahbarliyine galdiyi zaman bu sozlari isbat
edarak, ssmimiyyatini stibut etmisdir.

H.oliyev ~ Azarbaycan  Respublikasina
rohbarlik etdiyi dévrds asagidaki masalalarin
hayata ke¢masina ¢alismisdir:

+ Sovet Ittifaqinin Tirkiys va dinya
turkleri ils dost olmasi, iki 6lks arasin-
da minasibatlerin inkisaf etdirilmasi
va bu isds Azarbaycanin baslica rol
almasi;

+ Sovet Ittifaginin tarkibinds olan
Azarbaycanla Tirkiya arasinda birba-
sa munasibatlarin qurulmasi mimkan
olmadigi uglin elm, madaniyyst va
adabiyyat slagalarinin yaradilmasi va
inkisaf etdirilmasi;

*  Onun sadrliyi ila kegirilan Azarbaycan
KP MK-nin 1969-cu il 14 noyabr tarixli
Biro iclasinda Turkiys Climhuriyyatinin
prezidenti Covdat Sunayin
Azarbaycana saferi il bagll masale
muzakirs olunmasi va 9 maddadan
ibarat gararin gabul edilmasi;

» Covdat Sunayin kegdiyi yollarin
Tirkiys, Azsrbaycan, SSRI bayragla-
r, turk, rus va Azarbaycan dillarinds
starlarla  bazadilmasi, Azarbaycan
Dovlst  Universitetinde  mohtasam
gorisin kecirilmasi, sarafina boylk

*  Turkiya Respublikasinin Azarbaycan Respublikasindaki tahsil musaviri.

1 "Heydor oliyev va Serq", I kitab (Baki, 2003), s. 82.
2 Yens orada, s. 82-83.
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ziyafat verilmasi va turkiyali qonagla-
ra milli madaniyyat va tarixi yerlarin
gOstarilmasi;

e 70-ci illords  tlrkiyali dovlat
xadimlarinin Azarbaycana edilan rasmi
safarlarinin sayinin artiriimasi;

« Turkiya ile  madani alagslerda
Azarbaycanin daha genis istirakini
tamin etmak Uglin markaz garsisinda
konkret masalalarin qoyulmas;

* Azarbaycanin tirkologiya sahasinda
SSRi-da an gabaqcil 6lkaya ¢evrilmasi.

H.9liyev tirk diinyasi namina faaliyyatini
he¢ bir star soylamayarak, idealizma yol
vermayarak va "tlrklik” ifadasiniislatmayarak,
darin elmi asaslarla va ehtiyatla hayata ke-
cirirdi. Qeyd etmak lazimdir ki, H.Sliyeve
gadar Sovet Azarbaycanina rahbarlik etmis
saxslardan heg biri Turkiya ile minasibatlarin
inkisaf etdirilmasina dair markaza bels tutar-
I, asaslandiriimis va casaratli takliflar taqdim
etmamisdir3.

H.9liyev SSRI Nazirlar Sovetinin birinci
muavini vazifasinda islayarkan da bu siyasati
davam etdirmisdir.

Illar sonra taleyini bagladigi Naxcivan Mux-
tar Respublikasinin Sadarak rayonunda Araz
gayl Uzarinds salinmis muvaqqgati korpids
hayacanli goris zamani "..Biz Turkiysa ilo
Azarbaycan arasinda hayat kdrpistnd, imid
korpustini yaradanda da man bu hisslari
yasadim.."* saklindaki sdzleri onun samimi
hisslarinin an gozal ifadasidir.

H.Sliyevin “Biz bir millat, iki dovlstik” ta-
rixi s6zlnln slar deyil, ¢ox samimi, kokld,
sturlu va illar dncasina asaslanan gadim bir
disiincanin mahsulu oldugu malumdur.

Omrini élkasine va xalqina hasr edan
Azarbaycanin boyik dovlst xadimi marhum
amummilli lider H.9liyevin Naxgivan Mux-
tar Respublikasi Ali Maclisinin sadri oldu-
gu 1990-ci illardan baslayaraq, izladiyi xarici
siyasatda Tirkiys minasibatlarina xUsusi bir
gaygi gostarmisdir.

MOQALSLOR - ARTICLES - CTATbU

“Azarbaycan manim drayimdir” deyan
Azarbaycanin  dlnyaca taninmis, boylk
sohrat sahibi dovlet xadimi ve Gmummilli li-
deri H.9liyev 1993-cii il oktyabr ayinin 10-da
prezident secilmasi ilo bagli kegirilan rasmi
andicma marasimindaki ¢ixisinda Azarbaycan
dovlstinin xarici siyasat konsepsiyasini bu
sozlerla aciglayir: “Azarbaycan Respublikasi-
nin mistaqilliyi tarixi bir hadisadir... Respub-
likamizin garsisinda duran asas vazifalardan
biri Azarbaycanin manafeyini dinya miqg-
yasinda midafis eda bilon saristali xari-
ci siyasatin yeridilmasidir. Qarsida boylk
vazifalar durur. Bizim xarici siyasatimiz birinci
ndvbada Azarbaycanin dovlat mistaqilliyini
temin etmaya yonaldilmalidir. Vazifamiz diin-
yanin butin dovlstlari ile barabarhiiquqglu,
garsihgli faydali slagaler yaratmaq va inki-
saf etdirmakdan, bu slagalerdan Azarbaycan
Respublikasinin igtisadiyyatini, elmini,
madaniyyatini inkisaf etdirmak lglin samarali
istifade etmakdan ibaratdir. Bizim xarici
siyasatimiz sllhsevar siyasatdir. Biz heg¢ bir
dovlstin  suverenliying, arazi bitévlliylins
toxunmaq magsadi gudmirik. Lakin eyni
zamanda nayin bahasina olursa-olsun res-
publikanin  suverenliyini, mustaqilliyini ve
orazi butoévllylinl xarici siyasat vasitasi ilo
tomin etmays calisacagiq.... Bizim daxili va
xarici siyasatimiz dinya demokratiyasinin
acdigr yolla demokratik prinsiplar asasinda
gedacakdir">.

Nahayat, Tirkiys ila olan slagalarin xu-
susi bir xarakter dasidigini, basqa dovlatlarle
olan mdunasibatlardan farglendiyini bildiran
H.oliyev, Azarbaycanin xarici siyasatinda
Turkiya Cimbhuriyyatinin yeri va shamiyyatini
asagidaki sozlarls ifada etmisdir: "Azarbaycan
Gclin Tarkiyadan yaxin dost ve qardas dovlst
yoxdur. Turkiya G¢lin da bittin olkaler va xalg-
lar arasinda Azarbaycan gadar dost va gar-
das 6lke yoxdur... Heg bir glivves, heg bir kas,
he¢ bir olke Tirkiya-Azarbaycan dostluguna
mane ola bilmaz. Bizim dostlugumuz sarsil-

3 M.Qasimli, Heydar Sliyev - Istiglala Gedan Yol (Baki, 2006), s. 495-521.

4 N.Caferov, Heydar Sliyev (Baki, 2002), s. 10-12.

5 Heydar 9liyev, Mistaqilliyimiz sbadidir, I kitab (Baki, 1997), s. 205-207.
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mazdir, abadidir va abadi olacaqdir... Turkiya
ilo Azarbaycan arasinda dostlug ve gardas-
liq slagaleri davam edacak va heg bir qiivva
buna tasir géstara bilmayacakdir”®.

H.oliyev Azarbaycan Respublikasinin Pre-
zidenti kimi 8 fevral 1994-ci ilde Turkiya
Cimhuriyyatina etdiyi ilk rasmi safari za-
mani Ankarada ziyarst etdiyi "Anitgabir”
magbarasindaki xatirs kitabinda asagidaki tirak
sozlarini yazmisdi: “Tirk dinyasinin avazsiz
soxsiyyati, boylk ondar dahi Mustafa Kamal
Atatlirkiin mazari 6niinda, onun ruhu qarsi-
sinda hormatle bas ayiram, ona Azarbaycan
xalginin hadsiz mahabbat va ehtiramini ifada
ediram. Unudulmaz Atatiirkiin miigaddas ad,
solmayan simasi min illardan gealan Turkiys
va Azarbaycan dostlugunun va gardashginin
galacak yoluna parlaq isiq sacir”’.

Ertasi glin Turkiya Boyuk Millat Maclisindaki
¢ixisinda isa: “Turkiys Clmbhuriyystinin 70 il-
lik tarixi var. 70 il bundan 6nca onun bascis,
dahi va boylk ondar Mustafa Kamal Atatiirk
bu Boyik Millat Maclisinin asasini qoymus,
Tlrkiys CUmhuriyystini  yaratmisdir.  Onun
goydugu tamal, bindvra o gadsr mdhkam,
o gadar davamh olmusdur ki, 70 il arzinda
turk xalqi, Turkiya cemiyyati, Turkiysa dovlati
butln sinaqglardan ¢ixmisdir, indi da bu ugur-
la irslilayir. Hazirda Turkiyanin bdyik bir
dovlst olmasina gora biz ds iftixar hissi keci-
ririk... TUrkiya dovlatinin xarici siyasati bizdan
otrl tacriiba maktabidir va bundan samarali
istifade etmaya calisirng"é.

Ankara Hacitepa Universitetinin  faxri
doktoru  diplomunun tagdim  edilmasi
marasimindaki ¢ixisinda:  “Olkemiz  biitiin
dovlatlarls siilh va emin-amanliq alagalari ya-
ratmagq istayir. Lakin burada bizim Tirkiys ilo
alagalarimiz xisusi yer tutur. Canki Turkiys ils
Azarbaycanin birgas tarixi ke¢misi vardir. Xalg-
larimiz bir kdkdandir. Bizim madaniyyatimiz
da, tariximiz da, ananalarimiz da birdir, di-
limiz, dinimiz da birdir. Butiin bunlar asrlar
boyu bizi birlasdirmisdir. Hatta son dovrds

ayri dismayimiz da bu birliyimizi slimizdan
almamisdir. indi biz bu birliyi davam etdirmak
Ucln imkanlara malikik va Azarbaycan ils
Turkiya arasindaki slagsler dostlug ve gar-
dashq alagaleri olmagla yanasi, ham da is
alagalaridir. Biz bu alagalari daha siratle da-
vam etdiracayik”? sdzlari ila Atatiirks olan say-
gisini, Tarkiyanin Azarbaycan tglin nimunavi
bir 6lke oldugunu va Azarbaycan ila Turkiys
arasindaki slagalarin xususi xarakter dasiyaca-
gini, basqa dovlatlarle olan miinasibatlardan
farglanacayini geyd etmisdir.

Yuxaridaki satirlards ds geyd edildiyi kimi,
H.9liyevin xarici siyasat konsepsiyasinda
Turkiya ¢ox shamiyyatli bir yer tutmus ve xu-
susi bir mévgeyas sahib olmusdur.

Heydar Sliyevin 1993-cl il oktyabr ayinin
10-da Azarbaycan Respublikasinin Preziden-
ti secildiyi tarixdan baslayaraq, Turkiyays (g
rasmi, iki geyri-rasmi va on bes isglizar safar
etmasi va Tirkiyanin dovlat va idare adam-
larinin eyni saviyyada Azarbaycana safar
etmalari, 1992-2003-cl illar arasinda elm,
tohsil, madaniyyat, igtisadiyyat, naqgliyyat va
midafis sahasinds, habels asrin layihasi ad-
landirlan  Baki-Thilisi-Ceyhan neft kamari
layihasina dair senadlerin imzalanmasi va
sonradan hayata kecirilmasi  H.9liyevin
Azarbaycanin xarici siyaset konsepsiyasin-
da Turkiyays verdiyi shamiyyatin va strateji
birliyin digar 6lkalardan cox fergli oldugunu
gOstarir.

inaniram ki, tarixin nadir yetisdirdiyi quru-
cu saxsiyyat olan Umummilli lider H.9liyevin
dovlat idaraciliyinds onu saciyyalandiran
darin zaka, uzaqgoranlik, sexsi liderlik
keyfiyyatlari, zangin hayat tacriibasi va dmir
yolu Azasrbaycanin Umidi ve galacayinin
teminatcilar sayilan ganclar, Azarbaycanin
dovlat veazifalarinds calisan masul dovlst
xadimlari, siyasat adamlari va tirk diinyasinin
galacak liderlari Uglin avezsiz manba olaraq
galacaqdir.

"Heydar Sliyev va Sarq”, I kitab (Baki, 2003), s. 80 va 150.

6
7 "Heydar Oliyev va Sarq", II kitab (Baki, 2003), s. 34.
8  Yens orada, s. 38 va 139.

9

Heydar Sliyev, Mistaqilliyimiz abadidir, I kitab (Baki, 1997), s. 377.
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Ethnic Conflicts in the GUAM
States: Roots and Origins

Vugar SEIDOV*

When the leaders of the three Slavic republics
signed the dissolving decree in Belovezhskaya
Puscha, political observers predicted the out-
break of new conflicts in the newly indepen-
dent countries. Surprisingly, with the excep-
tion of Russia herself, where the two Chechen
wars indeed had begun after the end of the
Soviet Union, nowhere in the 14 former Soviet
republics has the world witnessed the emer-
gence of a new major conflict. All the conflicts
that have been registered in the CIS countries
took their roots when the Soviet Union was
still on the map. It was the time when Mikhail
Gorbachov was the Soviet leader and when
his team could have and should have stopped
the conflicts in the very beginning (in their
embryos), yet it failed to do so. Therefore, in
this article I would argue that the present four
protracted conflicts clearly represent the So-
viet legacy and the GUAM countries are un-
fortunate to inherit them from the failed na-
tionalities policy of the Soviet leader, Mikhail
Gorbachov.

A number of scholars argue that closer to
the end of the Soviet Union Mikhail Gorba-
chov did not have sufficient power to address
the growing issues in the nationalities policy
and his control over the situation in the huge
empire had weakened. I would rather dis-
agree with this point. There are enough rea-
sons to believe that the Soviet leadership had
enough power to stop the spread of ethnic
conflicts. With the huge army, KGB, the obedi-
ent party network, the state monopoly of me-
dia resources and a very tight control of state
borders it was relatively easy that time not
to let the first street demonstrations develop
into full-scale wars. When it came to indepen-
dence movements in the Soviet republics and

when the existence of the union state was at
stake, the Soviet leadership could always find
enough power to crash them, as it was the
case in Thilisi, Baku and Vilnius.

Could the Soviet leader do the same in
Nagorno-Karabakh, Abkhazia, South Osse-
tia, Transnister, Ferghana, Crimea, Osh, i.e. in
the hot zones that did not directly threaten
the existence of the Soviet Union, but rather
represented the conflicts between different
Soviet republics or nations? Surely, he could.
Was this reluctance the result of his underes-
timation of the potentially destructive role of
those conflicts to the USSR itself? By crash-
ing independence movements in the Soviet
republics, the Politburo members wanted to
send a warning message to the pro-indepen-
dence-oriented forces in the other parts of the
Soviet Union. However, they were not equally
determined to stop ethnic conflicts in the very
beginning in order to send the same message
to the potential hot spots in many other re-
gions of the huge empire. If they acted firmly
from the first days of street demonstrations
in Khankendi and Yerevan and openly con-
veyed a clear message to the Armenian elite
that Moscow was not going to tolerate any
demands of re-drawing internal borders, per-
haps there would have been no conflicts in
Abkhazia, South Ossetia and Transnister ei-
ther, nor would have the hostilities between
ethnic Ingushs and Ossetians, Uzbeks and
Meskhetian Turks, Uzbeks and Kyrgyzs, etc.,
taken place.

Five years after the outbreak of the Na-
gorno Karabakh conflict, the late President
Heydar Aliyev relatively quickly put an end
to the so-called "Talish-Mugan Republic”. He
did it in the very beginning (in its shell!) and

* PhD, Budapest, Hungary. First published in the Materials of the International Conference, entitled “Basic Principles
for the Settlement of the Conflicts on the Territories of the GUAM States” (Baku: CBS, 2008), pp. 57-63.
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very elegantly — with no single drop of blood
spilled whatsoever. This happened when the
young country was undergoing probably the
worst period of its history, with no real army,
with advancing Armenians in the west, when
Heydar Aliyev's personal power was perhaps
on the lowest ever level and when he was for-
mally not even a president (he was the chair-
man of the State Council that time). However,
he did it as opposed to Gorbachov who had
everything in his disposal. Following this suc-
cess, the Sadval-led dangerous tendencies
in the north had declined. There are serious
reasons to doubt that the Sadval would have
refrained from intensifying its secessionist ef-
forts in the north, had Heydar Aliyev not in-
tervened in time and allowed the processes in
the south to develop. It is very possible that
the latent separatist forces in Abkhazia, South
Ossetia and Transnister would have remained
within their own shell as well, if Gorbachov
had acted the way Heydar Aliyev dealt with
the Talish-Mugan Republic — from the very
first days.

For 16 years the OSCE Minsk Group, which
Russia is a member of, is trying to do what
the Soviet leader could have and should have
done very easily and less costly with fewer
human and material losses (and maybe even
with no loss whatsoever). Gorbachov became
the hostage of his own mistake, which he
made in the very beginning, even before the
conflict openly broke out, when he informally
promised behind the scenes to the Armenian
delegates that he would support their plight.
A few months later, after he realized that
Azerbaijanis were not going to watch nicely
how the remaining portion of their historical
territory was going to be cut again (and again
in favor of Armenians), he stepped back, with-
drew his support, essentially betrayed Arme-
nians. But at the same time he did little to
make Armenians give up their dream of en-
larging their territory at the expense of an-
other republic. Gorbachov simply softened his
initial position and decided to appease both
sides, in other words, he started to act just like

the OSCE MG acts today — not to offend either
side. That was his biggest mistake, consider-
ing that he was not a mediator but a Soviet
leader, the president! Had he acted firmly in
Nagorno Karabakh, South Ossetia, Abkhazia,
Transnister, etc., not necessarily with blood,
but rather through convincing the secession-
ist forces and local leaders that they had no
chance, had he viewed these conflicts as the
ones that threatened the existence of the very
union state and had he approached to them
in the manner he dealt with independence
movements in the Soviet republics, today
South Caucasus, and generally all four GUAM
countries would have looked differently. By
withdrawing his initial support for the Arme-
nians and at the same time refraining from
the very beginning to act firmly, by leaving
Armenians with the hope that under different
circumstances they still might achieve what
they wanted, the Soviet leadership essentially
allowed the cancer to develop, spread and hit
the entire region, if not the whole country.

The Soviet leadership was more concerned
about the integrity of the union state as a
whole than about the ethnic conflicts inside
the country. As long as the external borders
of the Soviet Union were not altered, conflicts
between the constituent republics and those
inside the republics were not taken with due
caution. And that was a fatal mistake. The So-
viet leaders thought they could always make
the republican elites come to certain agree-
ment. They failed to realize that those internal
conflicts — inter-republican and intra-repub-
lican — could quickly develop and eventually
make a qualitative change by turning into
the independence movements, which would
have been too difficult and perhaps too late
to stop.

Azerbaijan is the best example. The inde-
pendence movement launched initially by the
Popular Front of Azerbaijan did not come out
of nowhere — it was a public response, natu-
ral reaction to the failure of the central gov-
ernment in Moscow to address the Nagorno
Karabakh problem in accordance with the So-
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viet constitution. This movement was the re-
flection of a general disappointment of Azer-
baijani public about the strange behavior of
Moscow. Ordinary Azerbaijanis believed that
if a nation was part of the USSR, then dealing
with problems like Nagorno-Karabakh and
sorting out such misunderstanding as well as
protection of the republican borders was the
responsibility of the state leaders in Kremlin,
to whom the nation had delegated this mis-
sion. Therefore, Azerbaijanis believed that in
this respect the republic did not have to do
anything on its own. However, the Politburo
failed to prove the expectations. Azerbaijanis
were simply watching how the integral part of
the republic was gradually moving away, Gor-
bachov did not do enough to stop this as long
as the breakaway region remained inside the
USSR and the external Soviet borders stayed
intact.

Despite these initial disappointments,
Azerbaijanis did not take to the streets im-
mediately; they waited patiently for many
months. Only after the entire 210-thousand-
strong Azerbaijani minority of Armenia had
arrived in Azerbaijan after having been ex-
pelled from their homes within the course of
one week, did the Azerbaijani people burst
into spontaneous protest actions to express
their deep discontent about Moscow's failure
to protect not only the republican borders but
the safety of ethnic Azerbaijanis in other re-
publics as well.

And this is when the ordinary Azerbaijan-
is started for the first time to speak openly
about the possibility of setting the scores with
Armenians on their own without relying too
much on Moscow. This is when the Popular
Front, which had indeed become a very grass-
root movement and truly popular in the Azer-
baijani society that time, began first to speak
about the possibility of following the path of
their Baltic colleagues and maybe even gain-
ing independence. However, not too many
people in Azerbaijan thought that indepen-
dence was the best solution for Azerbaijan.
They rather believed that the reorganized
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union would have been a better option. Many
people still believed that Moscow, if wanted,
could have stopped Armenian claims and
protected Azerbaijan, even though by that
time the separatist processes had developed
too far and a lot of time was wasted. Besides,
even though the communist leader Abdulrah-
man Vezirov did share personal responsibility
for Nagorno Karabakh's gradual moving away
from Baku's orbit and he indeed was undoubt-
edly the wrong choice for Azerbaijan in those
critical years, there was a naive mispercep-
tion in the Azeri society that the sole reason
for the situation in the republic was Vezirov's
failure to properly convey the message to his
superiors in the Kremlin. People thought that
as soon as he was replaced with the “right”
leader, the latter would find the “right” lan-
guage with Moscow and convince it to act the
way it was expected to act. Thus, the hope for
Moscow was still in place.

It was not until the bloody night of Janu-
ary 20th, 1990, that the dramatical shift had
happened overnight in the minds of ordinary
Azerbaijanis who realized that there was no
way Azerbaijan could any longer stay within
the USSR. It was a tremendous shock in the
Azerbaijani society that strongly shook the
conscious of almost every Azeri. It was the
night when the Azerbaijanis realized that in
the absence of any sign of understanding on
the part of Moscow the only way for the sur-
vival of the nation and protection of what had
been left with its territory was independence.
Not only was Gorbachov's police operation in
Baku criminal by nature, it was also a failure,
considering the opposite result that it had
produced. By crashing the pro-independent
Popular Front in the not-so-distinctly-pro-
independent and mainly hesitating republic
(compared with Baltic republics), Moscow's
actions had a counter-productive effect: the
society within the course of one night became
irreversibly pro-independent.

Moreover, shortly after the escape of
Vezirov from Baku, the communist republican
elite for the first time in Soviet history adopted
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the resolution where the possibility of leaving
the USSR was openly mentioned — long be-
fore the similar documents adopted by Baltic
republics. The resolution of the Supreme So-
viet of Azerbaijan under the chairmanship of
the late EImira Gafarova, which was adopted
a few days after the introduction of the So-
viet troops in Baku, mentioned the possibil-
ity of reconsidering the union treaty with the
central government. Similarly, although the
decision of the Supreme Soviet of the Auton-
omous Republic of Nakhchyvan to quit the
USSR was not constitutional and it was rather
an emotional act than legitimate, however this
document and the aforementioned resolution
of the Supreme Soviet of Azerbaijan were still
adopted, they had been registered and went
to history. These were the first documents in
the entire Soviet history issued by the legisla-
tive bodies that openly said about the sepa-
ration from the USSR. One can imagine the
scale of pro-independence sentiments in the
Azerbaijani society in the immediate after-
math of the January 20th massacre.

This is one of the examples of how the
indecisive actions of Moscow with regard to
ethnic conflicts could divert the inter-republi-
can and intra-republican disputes to a differ-
ent direction, let and make them develop into
independence movements.

Armenia was just another example. Con-
fusing messages sent by Gorbachov to the
Armenian elite — first promising to grant them
Nagorno Karabakh and then stepping back —
were the contradictory signals that confused
the Armenians and gave an impetus to the
rise of the Ter-Petrossian-led independence-
oriented Armenian Pan-National Movement,
which started to shake the foundation of the
union state.

The independence movements in Georgia,
Moldova, Ukraine, not to mention the tradi-
tionally pro-independent Baltic states, did
not emerge out of nowhere either. Obviously,
they were too the consequence of the failed
policy of the central government in Moscow,
including the nationalities policy.

Nowadays we hear from many people that
the protracted conflicts in the GUAM coun-
tries were created and inspired by Moscow
to divide and rule. I would disagree with this
judgment. If Moscow knew that they would
eventually develop into strong pro-indepen-
dence movements, it would have not even
allowed them to begin in the first place. Mos-
cow did not create these conflicts, it just did
not pay enough attention, neglected them,
underestimated their potentially destructive
role for the union state itself, and with its own
passive and careless approach it let them de-
velop and spread.

It is a completely different story how Rus-
sia used them later, i.e. closer to the Belove-
zhskaya Puscha decree, when it became clear
that the USSR was doomed to collapse and
there was no way to save it. The tactics in-
deed had changed — after having realized that
the former Soviet republics were going soon
to become foreign, Russia indeed began to
inspire the conflicts and exploit them in her
own interest to address her own international,
economic and security considerations.

At the same time, Russia has drawn very
important lessons for herself. It understood
that inter-ethnic conflicts in a multinational
country, like Russia herself, can indeed un-
dermine the stability of the country, and they
must be dealt seriously. Putin is known as a
president who saved the country and pre-
vented Russia’s disintegration. Some observ-
ers argue that outgoing Russian president
provoked the 2nd Chechen war and reclaimed
the territory. He crushed the Chechen move-
ment decisively! The warning message was
sent to other potentially secessionist regions
who, after the Chechen war, thought twice
before speaking about independence. The
same could be said about the enlargement
of Russian provinces. Under the pretext of
helping them economy-wise, the Kremlin at-
taches national autonomies to purely Russian
provinces, although there are ethnically rela-
tive (if not ethnically similar) national autono-
mies next to them. Moscow did not attach the
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Komi-Permyackiy autonomy to the Republic
of Komi, it was attached to the ethnically-
Russian Perm oblast. Ust-Orda Buryat and the
Agi Buryat autonomies were not united with
the Republic of Buryatiya, they were attached
to purely Russian Irkutsk and Chita. Moscow
eliminated Koryakiya by attaching it to Kam-
chatka. Instead of creating one joint Nenec re-
public out of the three Nenec autonomies, the
Kremlin simply attached them to three differ-
ent Russian provinces. Russia tried to get rid
of Adyghea by attaching it to Krasnodar and
eliminate Khanti-Mansi by attaching it to Tyu-
men. And this is despite today there are no
real threats coming from those autonomies.
Still Moscow cuts the number of autonomies
and removes any prospect for anything trou-
bling in the future.

And this brings us to the issue of autono-
mies which are considered to be one of the
causes of secessionist conflicts, in a sense that
they are the first step towards the demand
for separation. Maybe there would have not
been conflicts in South Caucasus if no au-
tonomies had been granted to different mi-
norities there? Maybe there would have been
more conflicts if more autonomies had been
created in the GUAM countries? Even though
Adjars are just the same ethnic Georgians, still
until recently the relations between Batumi
and Tbilisi were not very easy. Why? Was that
because the region was given autonomy in
the first place and then started abusing this
privilege? I believe, this could be one of the
reasons. Maybe the relations between Svane-
tia and Mingrelia, on the one hand, and Thilisi,
on the other hand, would have been tense
too, had they been granted autonomy some
60-70 years ago? We can't rule this out.

Today Armenians in Samtskhe-Javakheti
demand autonomy. If they were granted au-
tonomy simultaneously with Abkhazians, Os-
setians, Armenians in Nagorno Karabakh and
others, would have they remained satisfied
and calm in the last years of the Soviet Union?
There are reasons to believe that by having al-
ready an autonomy they would have wanted
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something more. There are little doubts that
if their status in Samtskhe-Javakheti was the
same as the status of Nagorno-Karabakh, the
two identical Armenian autonomies in Georgia
and Azerbaijan would have launched a simul-
taneous drive to join Armenia. Few observ-
ers would doubt that Azerbaijanis in Armenia
would have taken parallel and adequate steps
in response to the actions of Nagorno Kara-
bakh, if they were given the similar autonomy
as well. It is also possible that this autonomy
would have served as a means of contain-
ment and would have made Armenians think
twice before demanding re-subordination of
Nagorno Karabakh to Armenia. However, one
thing is sure that Moscow'’s unwise policy of
giving privileges to one group of people while
neglecting the other groups and creating this
kind of imbalance proved to be another cause
of inter-ethnic conflicts in our countries.
Weakening and disintegration of em-
pires, federations and other political entities
can create favorable environment for seces-
sionism of autonomies and integral parts of
otherwise indivisible national territories and
member-republics. Often minorities tend to
extend disintegration processes in multina-
tional federations and apply these tendencies
to themselves. By pushing forward the limits
of territorial fragmentation, minorities try to
benefit from decentralization and acquire the
right for separation. For example, decline and
eventual end of the Ottoman Empire inspired
the secessionism of Anatolian Armenians and
Greeks — the territory considered by Turks as
their indivisible motherland and not as the
colonial part of the Empire. Similarly, Kosovo,
the integral part of Serbia, was encouraged
by the general Yugoslav disintegration. The
same could be said about the secessionist
sentiments in Vojevodina, the Albanian part
of Macedonia, the Ruthenian part of Slovakia
and the Moravian part of the Czech Repubilic,
which, after the end of the former federations,
demanded either autonomy or the upgrade
of the existing autonomy. And of course, this
is true about the protracted conflicts in the
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GUAM countries. On the other hand, accel-
erated integration of the parts of the former
empires into new and prosperous entities,
like the EU, can discourage secessionist ten-
dencies there. Take ethnic Russians in Baltic
states: before the EU accession, very few Rus-
sians there would like to reunite with Russia,
valuing future membership in the EU. The
same could be argued about the Moravians
and Ruthenians - very few would like to se-
cede from the Czech Republic and Slovakia,
knowing that accession to the EU was on
the agenda. Would have Kosovo begun its
independence movement, had Serbia been
offered the EU membership long ago? Prob-
ably, Kosovo would have not liked to miss this
opportunity or at least the Kosovo society
would have been divided on this matter. After
all, they have lived within Serbia for many de-
cades during Yugoslavia, and their life within
the same Serbia but under the EU would have
definitely been not worse than before. The
same could be said about Transnister or even
Abkhazia. Would these two prefer to enter
the EU along with their parent states or rather
secede and remain unrecognized and under-
developed for many decades? This is truly a
rhetorical question.

To summarize the main arguments of the
article, indecisive and appeasing position of
authorities in the very beginning of conflicts
can lead to the development of processes out
of control soon after their outbreak. There-
fore, behavior of the political elite at the ini-
tial stage, i.e. at the very root of the conflict
is very important. Secondly, political autono-
mies granted to national minorities are often
viewed differently: benefactors consider au-
tonomies as a kind gesture to the minorities,
while beneficiaries often tend to perceive them
as the first step towards eventual secession. In
this respect, internal self-determination in the
form of the highest level of autonomy, which
the GUAM countries offer to the breakaway
regions, must be fixed as the final status.
Right for self-determination is not right for
secession. Generally, the attempt of the inter-

national community to equalize the principles
of territorial integrity and self-determination
and its failure to name the priority of either
one of the principles sends the wrong mes-
sage to other potential breakaway regions.
Consequences of this failure can eventually
be detrimental for the stability in many other
parts of the world.
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How Does a Conflict Become
“Frozen?"”

Christopher J. BORGEN*

This essay will consider various factors that
make certain secessionist conflicts relatively
difficult to resolve.l Secessionist conflicts
tend to be more violent and more difficult to
resolve than other internal conflicts, such as
civil wars.2 However, not every minority claim
transforms into a secessionist claim; not ev-
ery secessionist claim leads to a secessionist
military conflict; and not every secessionist
conflict becomes a “frozen”, or intractable,
conflict, persisting in a netherworld of neither
war nor peace for a dozen years or more.3

Such conflicts, by their very nature, defy so-
lutions that may work in more fluid situations.
Here, the positions have hardened. While
the separatists may have territorial control,
they lack legitimacy in the eyes of the world.
They are political pariahs unable to consoli-
date their position. However, the pre-existing
states have, as of yet, have not re-established
control over the contested territory. Neither
side has adequate leverage to drive a bargain
at the negotiating table.

In order to consider how to resolve such
conflicts, it is important to first consider what
transformed them from average conflicts into
frozen conflicts. Using the Transnistrian con-

flict in Moldova as an example, I hope to set
out some of the main causes of this intracta-
bility, with a particular emphasis on the role
of international law. First, I will consider how
misunderstandings concerning the law of
self-determination can embolden the rhetoric
of secessionists, although they are without le-
gal merit. Second, I will briefly assess the role
of the rhetoric of nationalism, for its use both
as a political tool for organizing political sup-
port within the secessionist community and
as a source of legal argumentation. Next, I will
consider the economic incentives for prolong-
ing a conflict. Fourth, I will describe the role
of external actors and how either too much
or too little involvement by outside parties
can lead to intractability. Finally, I will argue
that differing conceptions of the substance
of international law and of the relationship
of international law to foreign relations can
make the process of mediating conflicts rela-
tively difficult. I will conclude with some brief
thoughts as to the use of law in addressing
the frozen conflicts.

But, before entering into this more spe-
cific discussion, it would be useful to consider
in general the factors that make secessionist

*

Associate Professor of Law, St. John’s University School of Law, New York. This article benefited from the comments
and suggestions of Mark Meyer. First published in the Materials of the International Conference, entitled “Basic Prin-
ciples for the Settlement of the Conflicts on the Territories of the GUAM States” (Baku: CBS, 2008), pp. 120-133.

This essay in part draws from a report of which I am the principal author, “Thawing a Frozen Conflict: Legal As-
pects of the Separatist Crisis in Moldova“. See, Special Committee on European Affairs, “Thawing a Frozen Conflict:
Legal Aspects of the Separatist Crisis in Moldova“, 61 Rec. of the Ass'n of the Bar of the City of New York (2006),
<http://www.abcny.org/Publications/record/vol_61_2.pdf> [hereinafter “the Moldova Report’]. In late May 2005
the Association of the Bar of the City of New York, through its Special Committee on European Affairs, sent a le-
gal assessment team to the Republic of Moldova, including Transnistria. The mission was led by committee chair
Mark A. Meyer, a member of Herzfeld & Rubin, PC., and consisted of: Barrington D. Parker, Jr,, United States Circuit
Court Judge for the Second Circuit; Robert Abrams, partner at Stroock & Stroock & Lavan LLP and former Attorney
General of the State of New York; Elizabeth Defeis, Professor of Law and former Dean of Seton Hall University Law
School; and me. In preparing the report we met with and interviewed over forty policymakers and diplomats from
Moldova (including the Transnistrian separatist leadership), Romania, Russia, Ukraine, and the United States. We
also met with representatives from various civil society groups and other interested parties.

Erin Jenne, “National Self-Determination: A Deadly Mobilizing Device”, in Hurst Hannum & Eileen F. Babbitt (eds.)
2006, Negotiating Self-Determination 7, at p. 7 (stating “wars over national self-determination are both bloodier
and more protracted than other internal wars.").

Dov Lynch of the European Union Institute argues that the term “frozen conflict” is somewhat misleading because
the situation in Moldova (and in the other conflicts typically described as frozen conflicts) has actually been quite
dynamic. Dov Lynch, Engaging Eurasia’s Separatist’s States: Unresolved Conflict and de facto States 42 (2004). I use
the term here in recognition that these are relatively longstanding secessionist conflicts that have resisted resolu-
tion longer than most such conflicts.

AZORBAYCAN RESPUBLIKASI XARICi ISLOR NAZIRLIYININ JURNALI 20-21/2008

Journal of the Ministry of Foreign Affairs of the Republic of Azerbaijan

N
~



Journal of the Ministry of Foreign Affairs of the Republic of Azerbaijan

48

MOQALOSLOR - ARTICLES - CTATbU

conflicts difficult to resolve. Professor Eileen
Babbitt of the Fletcher School of Law and Di-
plomacy lists six factors of particular impor-
tance, one or more of which may exist in a
particular conflict:

1. Group identity-based on shared kin-
ship, history, language, religion or cul-
tural practices—is the driving force of
the conflict...;

2. Leaders who are unwilling or unable to
choose negotiation...;

3. The protracted nature of the conflict
leads to systemic distortions within the
structure of the country and the psy-
chology of the people...;

4. Extremists exist on one or both sides,
who are unwilling to accept a deal of
any kind with the other...;

5. There is no concept of a “loyal opposi-
tion", that is, a political group that op-
poses that government’s policies but
nevertheless remains within the po-
litical system and does not attempt to
take power by violence...;

6. There are external parties, such as kin
states or diasporas, who support fac-
tions within the conflict (financially,
politically, militarily) and thereby keep
the divisions active and strong.4

Issues of group identity, the role of politi-

cal leadership, the views of the populace, and
the activities of “third-party” states will be of
particular importance in relation to the role
of international law.> As I will explain below,
international law can be misused by political
elites to form unreasonable expectations in
the general populace. It can also be a tool to
dispel those unreasonable claims and estab-
lish a framework for productive discussion.

In addition to the factors listed by Babbitt,

Dov Lynch of the European Union Institute
for Strategic Studies would add (among other
factors):

1. The desire for absolute sovereignty by

the secessionists;

2. Fear and perceived insecurity by the

secessionists; and

3. The subsistence syndrome of de facto

states, in which such groups are in ec-

onomically difficult situations but use

subsistence strategies for survival.®
Once again, international law plays a role
here, from assessing whether a right to abso-
lute sovereignty actually exists to understand-
ing the legal context within which so-called
de facto states operate.

Just as “every unhappy family is unhappy
in its own way", each of the frozen conflicts
has its own history and causes of strife. None-
theless, certain patterns are discernable. This
essay will attempt to show certain common-
alities among frozen conflicts and their rela-
tionship to international law.

I will turn first to the central legal question:
whether there is a right to secession under the
law of self-determination.

I. Misunderstanding Self-Determination
The inter-related concepts of sovereignty,
self-determination, and the territorial integ-
rity of states form a Gordian knot at the core
of public international law. At the heart of
the claim of the secessionists in Transnistria,
Nagorno-Karabakh, and elsewhere, is an ar-
gument about the meaning of the concept of
"self-determination”. For the Transnistrians, it
turns on their attempt to found the Transnis-
trian Moldovan Republic (TMR).

The right to self-determination is “the
right of cohesive national groups (‘peoples’)

4 Eileen F. Babbitt, "Self-Determination as a Component of Conflict Intractability: Implications for Negotiation”, in
Hurst Hannum & Eileen F. Babbitt (eds.) 115, at pp. 116-117.
5 T use the term “third-party state” to refer to any other state (besides the state in which the secession is occurring)

that in some way becomes involved in the conflict.

6 List adapted from Lynch, at 42-69. Regarding the term de facto states: “Especially where civil wars last for a long
time or parts of a state become factually independent without being recognized as a State, the status of de facto
regime has gained acceptance”. Jochen A. Frowein, “Recognition”, in 4 Encyclopedia of Public International Law 33,
40 (R. Bernhardt, ed. 2000). Examples of de facto states from various points in recent history include Taiwan, Eritrea,
the Republic of Somaliland, and the Turkish Republic of Northern Cyprus. See also, Lynch, at 19-21. As for the for-
mer Soviet space, Abkhazia (in Georgia), Southern Ossetia (also in Georgia), and Nagorno-Karabakh (in Azerbaijan)

are generally considered de facto regimes.
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to choose for themselves a form of politi-
cal organization and their relation to other
groups.’ Self-determination is mentioned
in the U.N. Charter,® and in article 1 of both
the Civil and Political Rights Covenant and
the Economic, Social and Cultural Rights
Covenant.? Indeed, the International Court
of Justice has confirmed “the validity of the
principle of self-determination” under inter-
national law.10 However, jurists even as re-
cently as the mid-1990’s have found that “in-
ternational law as it currently stands does not
spell out all the implications of the right to
self-determination” 1!

From the birth of the United Nations, dip-
lomats and jurists emphasized that a right
of self-determination was not a “right of
secession”.12 Allowing secession would have
clashed with a cornerstone of the UN, the
territorial integrity of states.13 Actually, inter-
national law is silent as to secession, which is
viewed as a matter of domestic law and poli-
tics, not international law.14

Nonetheless, the right to self-determina-
tion is mutated in the rhetoric of secessionist
leaders into a supposed right to secede. Ac-
cording to one report: “[o]n 12 October 2004,
at a conference dedicated to the 80th anni-
versary of the [Moldavian Autonomous Soviet
Socialist Republic], Igor Smirnov announced

MOQALSLOR - ARTICLES - CTATbU

that [the TMR] would hold a referendum “to
prove the legitimacy” of its independence. The
results of the referendum would become law
and force the international community to ac-
knowledge the [TMR] people’s will: “We must
hold a national referendum, with international
observers to make sure that there can be no
doubt about the legitimacy of our state. The
results of the referendum will be a law for us,
a law that the international community, above
all the United States, the European Union
and the OSCE, will have to respect”. Smirnov
had previously argued in August 2004 that
holding separate referendums in Moldova
and [the TMR] to settle the [TMR]-Moldovan
conflict was a possibility. Such action would
be in accordance with the Cyprus settlement
model of conflict resolution, and would af-
ford the people of [the TMR] 'the right to self-
determination’.15

Thus, the publics within secessionist en-
claves are persuaded into believing that not
only do they have a right to secede, but that
anything that prevents them from seceding
is unfairly denying them a basic right. The
rhetoric that equates self-determination with
secession thus makes anything short of se-
cession non-negotiable. When secession is
conflated with self-determination, the “groups
seeking self-determination believe that they

7 Tan Brownlie, Principles of Public International Law 553 (6th ed. 2003).

8 Article 1, paragraph 2 of the UN Charter states:
Article 1
The Purposes of the United Nations are: ...

2. To develop friendly relations among nations based on respect for the principle of equal rights and self-determi-
nation of peoples, and to take other appropriate measures to strengthen universal peace; UN Charter, art. 1, para.

2. See also UN Charter, art. 55.

9 Both Covenants have the following language in each of their first articles:

Article 1

1. All peoples have the right of self-determination. By virtue of that right they freely determine their political status
and freely pursue their economic, social and cultural development.

International Covenant on Civil and Political Rights, Dec. 16, 1966, UN Doc. A/6316; International Covenant on
Economic, Social, and Cultural Rights, Dec. 16, 1966, UN Doc. A/6316.

10 Western Sahara, Advisory Opinion, 1975 ICJ Reports 12, pp. 31-3 (Oct. 16). See also Legal Consequences for States of
the Continued Presence of South Africa in Namibia, Advisory Opinion, 1971 1.C.J 16, 31 (June 21) and Case Concern-
ing East Timor (Port. V. Austl.), 1995 ICJ. 90, 102 (June 30); Brownlie, at p. 554, n. 121.

11 Conference on Yugoslavia Arbitration Commission Opinion No. 2, 31 International Law Materials 1497 (1992) [here-
inafter, the “Badinter Commission”].

12 UNCIO, vol VI, 296, as quoted in Antonio Cassese, Self-Determination of Peoples: A Legal Reappraisal 40 (1995); see
also Cassese, at p. 42 (stating that self-determination does not mean a right to secede).

13 See UN Charter, art. 2 (4).

14 Partick Daillier & Allain Pellet, Nguyen Quoc Dinh'’s Droit International Public, sec. 346, 500 (1994), (“la sécession
n'‘est pas prise en compte en elle-méme par le droit international”.).

15 Graeme P. Herd, "Moldova & the Dniestr Region: Contested Past, Frozen Present, Speculative Futures?” 1, Conflict
Studies Research Centre, Central & Eastern Europe Series 05/07 (February 2005) at p. 9, available at <https://
da.mod.uk/CSRC/documents/CEE/05%2807%29-GP H.pdf>.
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are entitled to independence and that they
have adopted a legally and morally righteous
cause, one that should be supported by the
international community”.16

In this way, a misunderstanding of the law
of self-determination can contribute to the
intractable nature of certain conflicts. It is a
mode of rhetoric that we who worked on the
Moldova Report of the New York City Bar wit-
nessed in our discussions with Igor Smirnoy,
Grigoriy Marakutsa, Andrei Litskai, and other
members of the Transnistrian leadership.

II. The Rhetoric of Nationalism in Law and
Politics
It is difficult to speak of self-determination
without also considering the role of nation-
alism. From Wilson's Fourteen Points onward,
there has been a certain conflation of the idea
of a “people” with that of a “nation”. Perhaps
the single most contested issue concerning
self-determination is meant by the self-deter-
mination of peoples. As the Canadian Supreme
Court put it in the Secession of Quebec opin-
ion, the meaning of “peoples” is “somewhat
uncertain."l7 At various points in international
legal history, the term “"people” has been used
to signify citizens of a nation-state, the inhab-
itants in a specific territory being decolonized
by a foreign power, or an ethnographic na-
tion.18

Equating the term “people” with “nation”
has been criticized by some for being too re-
strictive, as it is difficult to show that a group
is the near totality of an ethnic nation. Others
have argued that defining people based on

ethnicity opens too many possible arguments
for rights of self-determination to the detri-
ment of international stability.1% According to
Cassese, the “UN has remained silent in re-
sponse to claims” by ethnic groups such as
the Kurds or the Basques seeking self-deter-
mination.20

In any case, it would be quite difficult to
argue that there is a distinct Transnistrian eth-
nicity. Before the 1992 conflict, Transnistria
had an ethnic mix that was about 40 percent
Moldovan/Romanian, 28 percent Ukrainian,
and 25 percent Russian.2l The conflict was
not so much ethnic as internecine: Ortho-
dox Christians killed Orthodox Christians and
ethnic Moldovans, Ukrainians, and Russians
fought on both sides.22 Moreover, there are
many familial ties across the Nistru River. It
would be a “gross oversimplification” to call
the conflict one between ethnic Moldovans
(or Romanians) and Russophones.23

Nonetheless, the Transnistrian leadership
has sought to use rhetoric that has aspects
of ethnic nationalism. In particular, they focus
on the series of language laws passed by the
parliament of the Moldavian Soviet Social-
ist Republic between August and December
1989 that made the Moldovan language the
official state language and that also began
a transition from Cyrillic to Latin script.24
Moreover, they note, on April 27, 1990, the
Supreme Soviet of Moldova adopted a new
tricolor flag and a national anthem that was
the same as that of Romania.2> Such argu-
ments are used to bolster their claim that the
Moldovans are somehow a different people

16 Babbitt, at p. 117.

17 Reference re: Secession of Quebec, 2 S.C.R. 217 at para. 123 (1998) [hereinafter “Secession of Quebec"].

18 For example, the commission of jurists who arbitrated the status of the Aaland Islands in 1920-21 used an ethno-

19
20
21
22

23
24
25

graphic definition of “people”. The Aaland Islands Commission found that for the purposes of self-determination
one cannot treat a small fraction of people as one would a nation as a whole. Thus, the Swedes on the Aaland
Islands, who were only a small fraction of the totality of the Swedish “people” did not have a strong claim for se-
cession in comparison to, for example, Finland, which, when it broke away from Russian rule, contained the near
totality of the Finnish people. See, "The Aaland Islands Question: Report Submitted to the Council of the League of
Nations by the Commission of Rapporteurs”, League of Nations Doc. B7/21/68/106 (1921).

See Cassese, at p. 73.

Ibid, at p.103.

Stuart J. Kaufman, “Spiraling to Ethnic War”, 21 Int'l Security 108, 119 (Fall 1996).

Pal Kolste & Andrei Edemsky with Natalya Kalashnkova, “The Dniester Conflict: Between Irredentism and Separat-
ism”, 45 Eur-Asia Stud. 975 (1993).

Ibid.

Ibid., at p. 981.

Case of llascu (llascu v. Moldova), 311 ECtHR, at para. 29 (2004).
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from the “Transnistrians”, who (according
to the TMR leadership) were against these
changes. Dov Lynch argues that “[t]he conflict
was, therefore, ethnically driven to the degree
that the language issue and the prospect of
reunification with Romania aroused fears in
the [Transnistrian] population, including its
Moldovan component.”26 Such rhetoric ob-
scured the similarities of Moldovans living on
both banks of the Nistru and made the con-
flict more difficult to resolve.

Setting aside the ethnic rhetoricc, TMR
"Foreign Minister” Valery Litskai has used the
language of civic nationalism not to build
common bonds, but to separate. He has ar-
gued that Transnistria is a social and cultural
region distinct from the rest of Moldova.2’
As the TMR leadership had no credible claim
that people living in Transnistria were a dif-
ferent ethnographic nation from those living
in the rest of Moldova, they focused on so-
cializing Transnistrians into having a group
identity separate from the rest of Moldovans.
Since identity can be socially constructed,
they tried to manufacture difference. Con-
sider, for example, what schoolchildren learn
from Transnistrian textbooks, concerning the
1992 Battle of Bender: “[t]he traitorous, bar-
baric, and unprovoked invasion of Bender had
a single goal: to frighten and bring to their
knees the inhabitants of the Dnestr republic...
However the people's bravery, steadfastness,
and love of liberty saved the Dnestr repub-
lic. The defense of Bender against the over-
whelming forces of the enemy closed a heroic
page in the history of our young republic. The
best sons and daughters of the people sac-
rificed their lives for peace and liberty in our
land".28

Inasmuch as schoolchildren have been
educated with such textbooks for the past fif-
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teen years, it would not be surprising if there
was a sense of “otherness” by some in Transn-
istria in comparison to the rest of Moldova.
But this alone does not equate to a claim that
they must be able to secede. It does, however,
make it more difficult to foster reunification. It
can play a part in manufacturing intractabil-
ity; in turning a regular conflict into a “frozen”
conflict.

This "narcissism of minor differences” (in
the words of Freud) can thus deny points of
mutual interest and be used by separatist
leaders as a rallying cry. It can also trap the
separatist leadership as they "are then be-
holden to this constructed reality if they want
to stay in power”.2? This makes attempts at
conflict resolution more difficult as they may
have radicalized certain segments of the pop-
ulation that are unwilling to consider a nego-
tiated settlement.

Although the Transnistrian leadership
used the rhetoric of nationalism to make
specious legal arguments and to garner po-
litical support in Transnistria, it is unlikely that
these issues were the long-term motivators of
Smirnov and his colleagues. More likely, the
economic incentives of separatism are a key
factor among the Transnistrian elites for re-
fusing reintegration with Moldova.

III. Economic Incentives
Many groups may use the rhetoric of nation-
alism but relatively few attempt armed seces-
sions. Fewer still are able to hold territory for
fifteen years or more. “Those few secessionist
movements that are able to scale-up to be-
ing organizations with a serious political or
military capability are likely to occur in rich
regions and contain an element of a resource
grab”.30

Transnistria is the industrial heart of Mol-

26 Lynch, at p. 33.

27 Notes from meeting of May 19, 2005 with Valeriy Litskai [hereinafter Litskai meeting notes].

28 This is Charles King's translation of a passage from N.V.Babliunga and V.G.Bomeshko, Pagini din Historia Plaiului
Natal (Pages from the History of the Fatherland) 98 (Tiraspol: Transnistrian Institute of Continuing Education, 1997),
see Charles King, “The Benefits of Ethnic War: Understanding Eurasia’s Unrecognized States”, 53 World Politics 524,

at p. 544 (2001).

29 Monica Duffy Toft, The Geography of Ethnic Violence 9 (2003).
30 Ppaul Collier and Anke Hoeffler, The Political Economy of Secession, in Hurst Hannum & Eileen F. Babbitt (eds.) 37, at

p. 52.
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dova. By seizing it, the secessionists have
grasped hold of a critical part of the Moldo-
van economy for themselves. They have un-
dertaken the sale of this property. Between
2002 and 2005 alone the TMR sold at least 37
major assets for at least $51.5 million.31 The
sales have continued since then. This has not
only provided hard currency for the secession-
ist movement, it has been lucrative for those
associated with the secessionist leadership (if
not the leadership itself). Many of these deals
were “sweetheart” deals for those close to
Igor Smirnov and his entourage. For example,
the industrial bakeries and bread-making as-
sets were purchased by Sheriff Corporation,
the TMR'’s largest company.32 It has been and
may still be controlled by Smirnov's son.33

Although such sales are crucial for the
Transnistrian economy, they are illegal as a
matter of international law. We argued in the
Moldova Report that, inasmuch as the TMR is
a de facto regime (and also analogizing from
the law of belligerent occupation) the TMR
does not have the right to sell-off Moldovan
state assets or any private property absent
the consent of the rightful owner.34 Any such
sales face possible challenge and repudia-
tion should Transnistria become reintegrated
into Moldova.35 Any private party taking part
in this program as a purchaser consequently
does so at its own risk.

Beyond the privatization program which
the TMR at least attempts to cloak in legal-
ity (albeit unsuccessfully), there are also the
economic gains of the clearly illicit practice of

smuggling. According to Igor Tokovyi, Deputy
Chief of Ukraine's Southern Border Control
Department, approximately 95% of Transnis-
trian contraband found in Ukraine originates
from the Sheriff Company's storage facili-
ties.36 The British newsmagazine The Econo-
mist has called Transnistria “a big, ugly smug-
gling racket with a piece of land attached”.3’

Thus, through the illegal sale of Moldo-
van state assets and of private property and
through ability to use Transnistria as a base
for smuggling operations, the TMR's leader-
ship was able to undertake a "resource grab”
that helped make the secessionist movement
feasible and also enriched their entourage.
The Smirnov regime may be best described
as a group of “conflict entrepreneurs—elites
who profit from an ongoing conflict.38 One
aspect of making the conference less intracta-
ble, then, could be to decrease the economic
incentive of the leadership.

The Role of External Actors

External actors can play a role in making con-
flicts last longer by either too involved or,
conversely, by not being involved enough.3°

A. Too Much Involvement

International law treats secessionist conflicts
as matters of domestic law and politics. None-
theless, in the Transnistrian case, Russia can
be thought of as a “mediator-cum-supporter-
cum-combatant”40. In particular, the Russian
14th Army played a decisive role in the 1992
military battles between Chisinau and Tiraspol

31 "Transnistria Extensively Sells Out Major Industrial Enterprises”, Infotag (Tiraspol, June 7, 2005).
32 Ibid. Sheriff also owns “supermarkets, gasoline filling stations, and many other businesses as well as the region’s

biggest stadium”.

33 Herd, at p. 5. Current control of Sheriff is somewhat unclear.

34

35

36
37
38
39

40

We concluded that “an occupying power or its analog: (a) may confiscate state property, other than real property,
if it is usable for military purposes or in the administration of the territory; (b) may only administer non-military
state real property without destroying or otherwise converting the economic value of the property; and (c) may not
confiscate private property unless it is war materiel,” Moldova Report, at p. 9.

See, Jochen A. Frowein, "De Facto Regime”, in 1 Encyclopedia of Public international Law 966, at p. 967 (R.Bernhardt
(ed.) 1992) (stating "Acts of an unsuccessful de facto regime... will become invalid with the disappearance of the
regime.’).

“Ukraine Concerned Over Sheriff's Merchandize Smuggling”, Infotag (Tiraspol, July 5, 2005).

The Economist, Jan. 29, 2005.

Concerning the concept of “conflict entrepreneurs,” see, generally, Rosa Ehrenreich Brooks, “The New Imperialism:
Violence, Norms, and the ‘Rule of Law', 101 Mich. L. Rev. 2275 (2003).

Concerning under-involvement, see, e.g., Babbitt, at p. 125 (noting a commitment problem in the Minsk Group
regarding the resolution of the Nagorno-Karabakh conflict).

Lynch, at p. 21.
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by intervening in the fighting on behalf of the
separatists. To this extent, there might not be
a separate Transnistria were it not for Russian
intervention. Moreover, despite treaty prom-
ises to demobilize and repeated Moldovan
requests that Russia remove its troops from
Transnistria, the troops remain. Consequently,
the Russian troops prop up the viability of the
TMR and make reintegration more difficult.

Besides the garrisoning of troops, Russia
has also used economic pressure and econom-
ic assistance to shape the political outcome
of the Moldovan conflict. Economic pressure
is generally not barred by international law.
However, these activities are legally problem-
atic when they are used to assist secessionists
or otherwise hamper a state from solving an
internal crisis.*l Russia’s use of tariff barriers
and bans against Moldovan goods (with little
to no trade-related justification), is of con-
cern, especially when viewed in conjunction
with the simultaneous economic assistance
to the TMR, which is even more questionable.
Such activities may frustrate Moldova’s sover-
eign privileges and/or breach one of Russia's
pre-existing commitments to Moldova.

There is also ample circumstantial evi-
dence of the ties between TMR and Russian
leadership. The TMR’s ruling elite is largely
Russian and have been granted Russian na-
tionality. Certain members came to the TMR
from senior positions in the Russian govern-
ment, particularly the Russian parliament (the
"Duma”) and the Russian Army.

While it is doubtful that any single activ-
ity described above would be a significant
breach of international law (although the use
of the troops may rise to that level), these acts
when seen as a whole, combined with previ-
ous Russian statements supporting the TMR
and criticizing Moldovan efforts at reintegra-
tion, form a compelling picture of inappropri-
ate intervention by Russia into the domestic

MOQALSLOR - ARTICLES - CTATbU

affairs of Moldova.

The result of these various activities is that
it is all but impossible for Moldova to directly
resolve the Transnistrian conflict without Rus-
sian acceptance. Russia is an indispensable
party to the resolution of the conflict.

B. Too Little Involvement

While Russia may be too involved in Moldo-
va's internal conflict, too little involvement by
the international community can also prolong
a conflict. States embroiled in separatist con-
flicts are at times in strategically weak or at
least difficult positions. In the cases of Transn-
istria, Nagorno-Karabakh and Abkhazia, the
separatists have had effective control of the
disputed territories since the early or mid-
1990’s. With the passage of time it becomes
increasingly difficult for the central govern-
ments to merely oust the secessionists from
the territory they control. This emboldens the
separatists.

External parties need to counter-act the
harm done by the misuses of international le-
gal rhetoric by the separatists with efforts to
clarify and enforce existing norms. As Eileen
Babbitt wrote: “[t]he benefits of... normative
interventions [such as UN General Assembly
Resolution 1514 and the work of the Badinter
Commission] are potentially very great. At
best, they can create the standard against
which self-determination claims, and states’
responses to them, are evaluated by the in-
ternational community” .42

Thus, consistent third-party assistance in
mediation and in the enforcement of norms
of international law can assist the pre-existing
states and also decrease the confidence of
separatists. It may discourage minority groups
from transforming their claims into a seces-
sionist agenda and it may reassure states in
responding to the request of minorities with-
out descending a “slippery slope” to dismem-

41 Declaration on Principles of International Law Concerning Friendly Relations and Co-operation Among States in Ac-
cordance with the Charter of the United Nations, GA Res. 2625, 25 UN GAOR Supp. 18 122; 65 American Journal of
International Law 243 (1971) (Oct 24, 1970) (stating "No State or group of States has the right to intervene, directly
or indirectly, for any reason whatever, in the internal or external affairs of any other State".); see also UN Charter, art

2(4).
42 Babbitt, at pp. 118-119.
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bering their country.43

As mentioned above, international law is
silent as to secession, which is viewed as a
matter of domestic law and politics, not inter-
national law. However, a secessionist dispute
may implicate international law under specific
circumstances, such as

+ if a separatist group is improperly as-
sisted by the intervention of another
state (which would implicate the obli-
gations of the UN Charter);

* when a new entity seeks recognition
as a sovereign state (in which case
there are rules for recognition or non-
recognition);

+ the establishment of an armed insur-
gency (in which case there are the laws
of armed conflict); or,

« if there is a threat to international
peace and security (which would thus
likely become an issue for the UN Se-
curity Council).

There are also ongoing obligations under
international law regarding the monitoring
and enforcement of human rights norms.

Consequently, depending on the circum-
stances, the strategically difficult positions
of the pre-existing states can be aided with
a forthright defense of international legal
norms. Enforcing the international rule of law
may make the political leadership or the pub-
lic of these secessionist enclaves reconsider
the viability of their secession and the desir-
ability of undertaking real negotiations.

IV. The Lack of a Common Framework for
Negotiations

The resolution of the Transnistrian conflict has
been put into a framework of ongoing media-
tion with the involvement of multiple stake-
holders. The “5+2" talks include Chisinau,
Tiraspol, Russia, Ukraine, and the OSCE as
the main five stakeholders and the U.S. and
the EU as the official observers. Although the
mediation process is one of diplomatic nego-

tiation, not legalistic dispute resolution, it is
nonetheless instructive to consider how the
different conceptions of the role of interna-
tional law may affect the process.

States with significantly different histori-
cal experiences and domestic legal traditions
also tend to have divergent conceptions of
the substantive content of-and different ap-
proaches to-the use of international law.44 In
the Transnistrian negotiations, which include
input from the United States, the European
Union, and Russia, the result is that key actors
lack a common framework as to the relevant
legal principles. By way of example, I will sketch
on broad strokes some of the major character-
istics of the EU’s approaches to the relationship
of international law to conflict resolution and
some of those of Russia.

One can say that the history of Europe since
World War ILis largely a story of increasing reli-
ance on, and comfort with, regional and other
international institutions. The rise of European
economic power and the securing of the Euro-
pean peace can be crafted as the story of the
evolution from the European Coal and Steel
Community to the European Union. Regard-
less as to whether such a narrative would tell
the whole story (it does not), it nonetheless is
a narrative that engenders a respect for, and
certain deference to, international institutions.

That has not been the case in the Sovi-
et and Russian experience. For one thing, as
Duma member Alexei Arbatov has explained,
the Russian empire, unlike Western empires,
was not so much about economics as about
security. The lessons that Russia has internal-
ized in the last century (and earlier) have less
to do with institution-building and more to do
with the importance of protecting its heart-
land. The end of the USSR stripped Russia of
layers of buffer states. This was compounded
by the European Union and NATO expanding
their organizations into Eastern Europe. In the
ashes of the USSR, and amidst the chaos of
economic reforms, the sense of security of the

43 Ibid. at p. 119.

44 Texplore this idea at greater length in Christopher J. Borgen, “Whose Public, Whose Order?: Imperium, Region, and
Normative Friction”, 32 Yale Journal of International Law 331 (2007).
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average Russian plummeted. The response of
the Russian leadership was to attempt to re-
gain influence and status and define itself as
the protector of its weaker neighbors against
Western and Islamic encroachment.#> This had
little to do, in the Russian view, with building
multilateral institutions and more to do with
managing bilateral relationships in their "Near
Abroad”.

In terms of conflict resolution, the EU em-
phasizes the role of multilateral process. Rus-
sia, while officially maintaining the important
of the 5+2 talks and other similar mediation
programs for other conflicts, also undertakes
effective bilateral diplomacy directly with Mol-
dova (or other states in its Near Abroad). Thus,
Russia is seems to be less concerned with the
multilateralism in and of itself as with the ends
that it is able to effect by leveraging its (pos-
sibly conflicting) roles as both mediator and
actor. Similarly, during the OSCE sponsored
mediation over Nagorno-Karabakh in the mid-
1990’s, Russia simultaneously held its own bi-
lateral talks with each of the parties. The result
is that multilateral mediation processes may be
hobbled by the Russian bilateral strategy.

Besides different diplomatic approaches,
the EU and Russia seem to focus on differ-
ent substantive issues regarding the frozen
conflicts. One of the EU’s techniques for ad-
dressing issues of regional stability is the
enunciation of general principles through the
Declaration on the Guidelines on the Recog-
nition of New States in Eastern Europe and
in the Soviet Union,* the Declaration on
Yugoslavia,*’ and the quasi-legalistic process
of the Badinter Commission. For example,
the Declaration on the Recognition of New
States required states seeking recognition to
respect and support conceptions of rights set
out in the Helsinki Final Act and various trea-
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ties, guarantee minority rights, and commit to
a democratic form of government.48 Central
to all of these texts, and to EU diplomacy, is
the importance of territorial integrity and the
resolution of internal conflicts through the re-
spect of minority rights within existing states.

Russia is also concerned with the protec-
tion of ethnic minorities, but it has taken a dif-
ferent approach. At issue is the protection of
the interests of the twenty million ethnic Rus-
sians who, after the dissolution of the USSR,
suddenly found themselves to be living in
new states throughout the region, usually as
an ethnic minority.*9 Rather than focusing on
territorial integrity of these new states and
the protection of minority rights within them,
Russian “[o]fficials argued that Russians could
not maintain their identity outside a Russian
state; hence the re-creation of a larger unit to
incorporate these territories was vital for the
survival of the Russian people”50 This often
meant setting aside the standard international
legal rule that emphasized domestic solutions
that would respect both minority rights and
territorial integrity and instead becoming an
advocate for a robust re-interpretation of the
rights of ethnic minorities relating to the pre-
existing state. Russian rhetoric concerning the
applicable legal doctrines did not focus on ter-
ritorial integrity and non-intervention (as in the
case of the EU), but rather the right to defend
co-nationals and vague pronouncements on
the self-determination of peoples (and, in par-
ticular Russian ethnic minorities). Besides the
Transnistrian case, at the time of this writing
(Spring 2008), Russian policy regarding Abkha-
zia is another example of the Russian emphasis
on what it perceives to be the rights of Russian
minorities, regardless of the sovereign rights of
an existing state. (Whether Russian concerns
over its co-ethnics in the Near Abroad is the ac-

45 Janusz Bugajski, Cold Peace: Russia’s New Imperialism 11 (2004).
46 European Political Cooperation Press Release 129/91, Declaration on the “Guidelines on the Recognition of New
States in Eastern Europe and in the Soviet Union”, 31 International Law Materials 1485, 1486 (1992) [hereinafter

Recognition Declaration].

47 European Political Cooperation Press Release 129/91, Declaration on Yugoslavia, 31 International Law Materials

1485 (1992).
48 Recognition Declaration, at pp. 1486, 1487.

49 Zbigniew Brzezinski, The Grand Chessboard: American Primacy and Its Geostrategic Imperatives 89 (1997).

50 Bugajski, at p. 8.
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tual cause of such policies or simply an excuse
to undertake an interventionist foreign policy
is another question.) Thus, Russia exercises a
policy as if the states in its Near Abroad had, in
the words of Stephen Blank, “only a diminished
sovereignty”.51

V. Thawing a Frozen Conflict

Events over the last fifteen years have shown
that there are no "quick fixes” for the frozen
conflicts. Political scientists have explained
many of the causes—obvious and obscure-
for such intractable disputes. But, despite the
causes ranging from unrealistic expectations,
radicalization due to nationalist rhetoric, lead-
ers who are swayed by their own financial gain,
the intervention of third-party states, the un-
der-involvement of the broader international
community, and other causes, it is important
to realize the important role that international
law already does play and the greater function
that it can play. Consider the following five ex-
amples.

First, a clear enunciation of legal principles
concerning self-determination and secession
can be used to undercut the misuse of the
principle of self-determination by secessionist
leaders.>2 Cloaking their demands as a mat-
ter of right is particularly insidious and, once
it affects the perceptions of the populations of
secessionist enclaves such as Transnistria, Na-
gorno-Karabakh, and Abkhazia, it makes ne-
gotiation relatively difficult, even if the seces-
sionist leaders ultimately choose to negotiate.

Second, reference to international law in the
mediation process may be used to clarify what
types of claims are actually supported by in-
ternational norms (territorial integrity and non-
intervention, for example) and those which are
not (secession, military intervention in other
states, etc.). While mediation is not a legalis-
tic process, keeping in mind the actual norms
of the international community can highlight
when one party is making claims that would
be considered without merit or beyond what

would normally be allowed.

Third, international law can be used to as-
sess the activities of third-party states. What
types of claims or demands by third-parties
are consistent with international norms? Which
are not? It is important to hold third-party ac-
tors accountable by international legal norms
as they may actually hold the key to resolving
a conflict.

Fourth, states that have internal secession-
ist conflicts can use international law as a con-
text within which to undertake public diploma-
cy initiatives. Such initiatives are meant to “tell
their story” and explain the conflict to other
stakeholders, to international organizations,
and, importantly, to their own citizens and to
those in the secessionist enclave. By framing
their explanation in the norms of the interna-
tional community, such a state can show that
what is occurring is not simply a political dis-
pute between two groups who want power,
but rather a conflict between those who are
acting consistently with the norms of the inter-
national community and those (secessionists,
third-party states, etc.) who are not.

Finally, in certain cases, one can turn to a
court or tribunal-domestic or international-to
obtain legal redress for harms, such as the ille-
gal sale of assets, or for the authoritative enun-
ciation of rights.

In sum, the rule of law can provide a frame-
work which can anchor negotiations to a set of
generally accepted principles, can provide an
antidote for the most virulent rhetoric, and can
provide a means of redress for illegal activities.
Up until now, power politics alone have not re-
solved these conflicts. One diplomat asked me,
"Does it really make sense to start with interna-
tional law as a basis for conflict resolution?” To
which I would reply: "After fifteen years of real-
politik and without a resolution, is it not time to
at least try applying the norms of international
law?”

51 Stephen Blank, “American Grand Strategy and the Transcaspian Region®, 163 World Affairs 65, 66 (2000).

52 See, e.g., Babbitt, at p. 129.
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The Various Control Tests in the
Law of State Responsibility and the
Responsibility of Outside Powers
for Acts of Secessionist Entities

Stefan TALMON*

L. Introduction

Over the last couple of years, several seces-
sionist entities have been created and main-
tained with the assistance of outside powers;
some more short-lived than others. These
entities include, inter alia, Nagorno-Karabakh,
South Osetia and Abkhazia and Tansnistria
which are, of course, of special interest to the
GUAM States. The parent States from whose
territory these secessionist entities have been
carved out by military means - Azerbaijan,
Georgia, and Moldova - or, depending on
the circumstances, any other injured State or
private individual may consider holding the
outside power directly or indirectly support-
ing these secessionist entities — Armenia and
Russia — responsible for certain conduct in
violation of international law perpetrated by
the authorities of these entities.

In order to establish the international re-
sponsibility of an outside power for the inter-
nationally wrongful conduct of a secessionist
entity, it must be shown that the acts of the
secessionist entity are attributable to the out-
side power under the rules of international law
of State responsibility. The relevant rules on
attribution of conduct of a secessionist entity
to an outside power for the purpose of deter-

mining its international responsibility are laid
down in Articles 4 to 8 and 11 of the Interna-
tional Law Commission'’s Articles on Respon-
sibility of States for International Wrongful
Acts (ILC Articles on State Responsibility’),1
which are widely considered as being reflec-
tive of customary international law.2

The authorities of the secessionist entities
will usually not qualify as “persons or entities”
having the status of de jure organs of the out-
side power under its internal law.3 They will
not normally belong to the formal State ap-
paratus of the outside power and will not act
as such. Even the provision of substantial fi-
nancial or logistic support, including the pay-
ment of salaries, pensions and other benefits
to some of its officials, does not automatically
make the secessionist entity or its officials de
Jjure organs of the outside power as the of-
ficials will ordinarily receive their orders from,
and will exercise elements of the public au-
thority of, the secessionist entity and not that
of the outside power# In addition, the au-
thorities of the secessionist entity will not, as a
rule, be empowered by the law of the outside
power to exercise elements of that power’s
governmental authority.

It will also be difficult to prove that State

* Dr, St. Anne’s College, University of Oxford, UK. First published in the Materials of the International Conference, en-
titled “Basic Principles for the Settlement of the Conflicts on the Territories of the GUAM States” (Baku: CBS, 2008),
pp. 147-167.

1 For the text of the ILC Articles on State Responsibility, see Annex to General Assembly resolution 56/83 of 12 De-
cember 2001. For the requirement of attribution, see Art. 2(a) of the Articles. Cf. also Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro)
(hereinafter "Bosnian Genocide"), ICJ, Judgment of 26 February 2007, ICJ Rep. 2007, para. 379. All ICJ cases are avail-
able at <http://www.icj-cij.org/>.

2 Cf. Bosnian Genocide, n. 1 above, paras. 385, 398, 401, 407; Armed Activities on the Territory of the Congo (Demo-
cratic Republic of the Congo v. Uganda) (hereinafter “Armed Activities"), ICJ, Judgment of 19 December 2005, ICJ Rep.
2005, para. 160.

3 See Art. 4(2) ILC Articles on State Responsibility: “An organ includes any person or entity which has that status in
accordance with the internal law of the State”.

4 Cf. Bosnian Genocide, n. 1 above, para. 388.

5 See Art. 5ILC Articles on State Responsibility.
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organs of the outside power directly took
part in activities of the secessionist entity or
that the political leaders of the outside power
had a hand in preparing, planning or in any
way carrying out a certain activity of the se-
cessionist entity.® Even officials, military units
or other de jure organs of the outside power
transferred, or sent as “volunteers” on tem-
porary assignment, to the secessionist entity
and operating in or from its territory need not
necessarily incur the international responsibil-
ity of the outside power if it can be shown that
they have been placed at the disposal of the
secessionist entity.” As the International Court
of Justice pointed out in the Bosnian Genocide
case, "the act of an organ placed by a State at
the disposal of another public authority [which
need not necessarily be another recognized
State] shall not be considered an act of that
State if the organ was acting on behalf of the
public authority at whose disposal it had been
placed”.8 It would have to be shown that the
personnel seconded to the secessionist en-
tity received orders from the outside power
which circumvented or overrode the authority
of the secessionist entity.? Conversely, it will
be equally difficult to establish that officials
or other organs of the secessionist entity have
been placed at the disposal of the outside
power making them subject to the latter’s ex-
clusive direction and control.

Although the outside power may condone
or even politically approve of the allegedly

international wrongful conduct of the seces-
sionist entity, in practice it will be rather un-
usual for the outside power openly and clear-
ly to "acknowledge and adopt the conduct in
question as its own”.10 On the contrary, the
outside power will point to the secessionist
entity's de facto independence or its status as
an independent State which is responsible for
its own acts and omissions.11 Congratulatory
or approving statements following the wrong-
ful conduct will not be enough to engage the
responsibility of the outside power.12

When called upon to determine the inter-
national responsibility of an outside power for
the internationally wrongful conduct of a se-
cessionist entity international courts and tri-
bunals usually examine whether the authori-
ties of the secessionist entity were “controlled”
by the outside power when performing the
internationally wrongful conduct.13 The ques-
tion of whether or not an act of a secessionist
entity can be attributed to an outside power
thus becomes a question of how one defines
“control”. The test of control of authorities and
military forces of secessionist entities has be-
come perhaps the most cited example of “the
fragmentation of international law".14 The In-
ternational Court of Justice (IC)), the Appeals
Chamber of the International Criminal Tribu-
nal for the Former Yugoslavia (ICTY), and the
European Court of Human Rights have all de-
veloped and applied their own tests in order
to establish whether a secessionist entity has

6 Cf. Bosnian Genocide, n. 1 above, para. 386.
7 See Art. 6 of the ILC Articles on State Responsibility.

8

10

11

12

13
14

Bosnian Genocide, n. 1 above, para. 389 (emphasis added). In the Bosnian Genocide case, the “public authority” in
question was first, the Republic of the Serb People of Bosnia and Herzegovina and later the Republika Srpska, both
of which had not been recognized internationally as a State; they enjoyed however some de facto independence
(ibid., para. 233).

Cf. Prosecutor v. Tadic, Case No. IT-94-1-T, International Legal Materials 36 (1997), p. 908 at p. 931, para. 601. All ICTY
cases area available at <http://www.un.org/icty/>.

See Art. 11 of the ILC Articles on State Responsibility. See also Military und Paramilitary Activities in und against
Nicaragua (Nicaragua v. United States of America) (hereinafter "Nicaragua”), ICJ Pleadings, Vol. IV (Memorial of
Nicaragua (Merits)), paras. 270-274. The ICJ did not deal with this question.

See e.g. Loizidou v. Turkey (Preliminary Objections) (1995), ECtHR, Ser. A, Vol. 310, p. 1, para. 47. In this case Turkey
submitted that the TRNC was an independent State established in the north of Cyprus with which it had close and
friendly relations.

Cf. United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), ICJ Rep. 1980, p. 3, para.
59. But see also, ibid., paras. 74-75.

Cf. Nicaragua, n. 10 above, para. 277.

See Speech by H.E. Judge Rosalyn Higgins, President of the International Court of Justice, at the Meeting of Legal
Advisers of the Ministries of Foreign Affairs, 29 October 2007, p. 4. See also the Report of the Study Group of the
International Law Commission finalized by Martti Koskenniemi on “Fragmentation of International Law: Difficulties
Arising from the Diversification and Expansion of International Law”, UN Doc. A/CN.4/L.682, 13 April 2006, pp. 31-
32, paras. 49-52.
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been “controlled” by an outside power. There
is a lot of confusion about the various tests
which are usually referred to as the “effective
control” test, the “overall control” test and the
“effective overall control” test. This paper will
set out the various control tests, their require-
ments and areas of application and will ask
which test or tests should be applied to attri-
bute the internationally wrongful conduct of a
secessionist entity to an outside power.

II. The Two Control Tests Developed by the
International Court of Justice

The literature and decisions of other inter-
national courts, with very few exceptions,!>
refer only to one test in connection with the
IC) - the so-called "effective control” test.16
The ICJ, however, has in fact applied two dif-
ferent “tests [...] of control”l7 in the two lead-
ing cases on the subject: the Nicaragua casel®
and the recently decided Bosnian Genocide
case,19 with the latter shedding some more
light on the ruling in the former. While the
first case concerned the responsibility of the
United States of America for acts of the con-
tras, an armed opposition group operating in
and against Nicaragua, the second case dealt
with the responsibility of Serbia and Monte-
negro for the activities of the Republika Srp-
ska, a secessionist entity that had been cre-
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ated in 1992 with the assistance of the Federal
Republic of Yugoslavia (FRY)20 in the territory
of Bosnia and Herzegovina and that “enjoyed
some de facto independence”.21

According to the ICJ, control results from
dependence or, looking at it from the other
side, dependence creates the potential for
control.22 Dependence and control are thus
two sides of the same coin.23 For the Court,
the question of responsibility is a question of
"degree”, namely the secessionist entity's “de-
gree of dependency” on the outside power,
which, in turn, is indicative of the outside
power’'s "degree of potential control” over
the secessionist entity, and the "degree of
control” the outside power actually exercises
over the secessionist entity.24 The ICJ distin-
guishes two degrees of control and depen-
dency - strict control based on complete
dependence and effective control in cases of
partial dependence — which, in turn, give rise
two control tests which may be referred to as
the “strict control” test?> and the “effective
control” test.

1. The “Strict Control” Test

If called upon to decide the responsibility of
an outside power for internationally wrongful
conduct of a secessionist entity, the ICJ will
first determine whether or not the secession-

15 That the ICJ formulated two tests was recognized by the Prosecution and Judge McDonald in her dissent in the
Tadi¢ case; see Prosecutor v. Tadic, n. 9 above, paras. 22, 34 (sep. and diss. op. McDonald); Prosecutor v. Tadic, Case
No. IT-94-1-A, International Law Materials 38 (1999), p. 1518, paras. 106, 111 (‘both an "agency” test and an "effec-
tive control” test’). The Prosecution had termed what is here called the “strict control” test the “agency” test. For the
literature, see M.Milanovic, “State Responsibility for Genocide”, European Journal of International Law 17 (2006), pp.
553-604 at p. 576.

16 For some examples from the most recent literature, see A.Abass, “Proving State Responsibility for Genocide: The
ICJ in Bosnia v. Serbia and the International Commission of Inquiry for Darfur”, Fordham International Law Journal
31 (2008), pp. 871-910 at pp. 890-896; D.Groome, "Adjudicating Genocide: Is the International Court of Justice Ca-
pable of Judging State Criminal Responsibility?”, ibid., pp. 911-989 at pp. 923, 947-948; S.A.Barbour/Z.A.Salzman,
“The Tangled Web: The Right of Self-Defense Against Non-State Actors in the Armed Activities Case”, New York
University Journal of International Law and Politics 40 (2008), pp. 53-106 at pp. 70-79; A.Cassese, “The Nicaragua
and Tadic Tests Revisited in Light of the ICJ Judgment on Genocide in Bosnia”, European Journal of International
Law 18 (2007), pp. 649-668 at p. 653; D.B.Tyner, “Internationalization of War Crimes Prosecutions: Correcting the
International Criminal Tribunal for the Former Yugoslavia's Folly in ‘Tadi¢"”, Florida Journal of International Law 18
(2006), pp. 843-885 at p. 850.

17 See Armed Activities, above, para. 160 (“the requisite tests are met for sufficiency of control” [emphasis added)]).

18 Military und Paramilitary Activities in und against Nicaragua (Nicaragua v. United States of America), Merits, Judg-
ment (hereinafter “Nicaragua"), ICJ Rep. 1986, p. 14.

19 See above n 1.

20 The FRY became “Serbia and Montenegro” with effect from 4 February 2003, and the ‘Republic of Serbia’ with effect
from 3 June 2006.

21 Bosnian Genocide, n. 1 above, para. 233.

22 Cf. Nicaragua, n. 18 above, para. 277.

23 1Ibid., para. 109.

24 See ibid., paras. 109, 111-113, 115; Bosnian Genocide, n. 1 above, paras. 391, 393.

25 The “strict control” test is sometimes also referred to as the “dependence and control” test or the “agency” test.
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ist entity is “under such strict control” by the
outside power,2° that is, whether the relation-
ship of the secessionist entity to the outside
power is “so much one of dependence on the
one side and control on the other”, that it will
be right to equate the authorities of the se-
cessionist entity, for legal purposes, with a de
facto organ of the outside power that acts on
its behalf.2” This raises the question of when
the authorities of a secessionist entity are “un-
der such strict control” of the outside power
that they may be equated with authorities of
the outside power. In the Nicaragua case, the
ICJ has identified three requirements of strict
control:

(1) the secessionist entity must be com-
pletely dependent on the outside power,

(2) this complete dependence must ex-
tend to all fields of activity of the secessionist
entity, and

(3) the outside power must actually have

made use of the potential for control inherent
in that complete dependence, i.e. it must have
actually exercised a particularly high degree
of control.
For the secessionist entity to be equated with
a de facto organ of the outside power accord-
ing to the “strict control” test all three require-
ments must be fulfilled.

First, the secessionist entity must be “com-
pletely [totally or wholly] dependent” on the
outside power in order to create the poten-
tial for strict control inherent in complete de-
pendence.?8 Complete dependence means
that the secessionist entity is “lacking any real
autonomy” and is “merely an instrument” or
"agent” of the outside power through which
the latter is acting.29 The use of the same
currency or the fact that the leadership and

large parts of the population of the secession-
ist entity hold, or may claim, the nationality
or citizenship of the outside power, in and
of themselves, are not sufficient to make the
secessionist entity an “agent” of the outside
power. The same is true for the payment of
salaries, pensions and other benefits to the
leaders of the secessionist entity. In general,
close political, military, economic, ethnic or
cultural relations between the outside power
and the secessionist entity and the provision
of logistical support in the form of weapons,
training and financial assistance do not, with-
out further evidence, establish a relationship
of complete dependence. This is so, even if
the secessionist entity and the outside power
share largely complementary military or po-
litical objectives, or pursue the same end of
ultimately incorporating the secessionist en-
tity into the outside power. Common objec-
tives may make the secessionist entity an ally,
albeit a highly dependent ally, of the outside
power, but not necessarily its organ.30 In no
case does the maintenance of some unspeci-
fied “ties” or a “general level of coordination”
between the outside power and the seces-
sionist entity, or the notion of “organic unity”
between the two suffice.31

In Nicaragua, the ICJ identified two factors
from which “complete dependence” may be
inferred. The fact that the outside power con-
ceived, created and organized the secession-
ist entity, or the armed opposition group that
established the secessionist entity, seems to
establish a strong presumption that the seces-
sionist entity — as its creature — is completely
dependent on the outside power and is noth-
ing more than its instrument or agent.32 How-
ever, it is not sufficient that the outside power

26 Counsel for Nicaragua had spoken of ‘total or predominant control’; see Nicaragua, ICJ Pleadings, Vol. V, p. 162 (lan

Brownlie).

27 Cf. Bosnian Genocide, n. 1 above, paras. 391, 397; Nicaragua, n. 18 above, para. 109. See also Armed Activities, n. 2

above, para. 160.

28 Cf. Nicaragua, n. 18 above, paras. 109-110; Bosnian Genocide, n. 1 above, paras. 392, 393.
29 Cf. Nicaragua, n. 18 above, para. 114; Bosnian Genocide, n. 1 above, para. 394 and para. 392.

30 Cf. Prosecutor v. Tadic¢, n. 9 above, paras. 601-606.

31 Cf. Armed Activities, CR 2005/3 (translation), 12 April 2005, p. 27, para. 10 (Olivier Corten); Bosnian Genocide, CR
2006/8 (translation), 3 March 2006, p. 23, para. 57 (Alain Pellet); Prosecutor v. Tadic, n. 9 above, para. 604.

32 Cf. Nicaragua, n. 18 above, paras. 93, 94, 108. In Armed Activities, n. 2 above, para. 160, the Court also examined the
question of whether the Congo Liberation Movement (MLC) had been “created” by Uganda, a question ultimately

denied.
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merely took advantage of the existence of a
secessionist movement and incorporated this
fact into its policies vis-a-vis the parent State.33
The complete dependence on the outside
power is also demonstrated if the multifarious
forms of assistance (financial assistance, logis-
tic support, supply of intelligence) provided by
the outside power are crucial to the pursuit of
secessionist entity’s activities. The secession-
ist entity is completely dependent upon the
outside power if it cannot conduct its activities
without the multi-faceted support of the out-
side power and if the cessation of aid results,
or would result, in the end of these activities.34
In the Nicaragua case, the ICJ distinguished
between the initial years of United States assis-
tance to the contras and the later years. In the
initial years it found that the contras were com-
pletely dependent on the United States, but not
in the later years as contra activity continued
despite the cessation of United States military
aid.3> Where the secessionist entity has some
qualified, but real, margin of independence as
evidenced, for example, by differences with the
outside power over strategic options, a state of
complete dependence cannot be assumed.36
In addition to the two factors identified by the
ICJ, the complete integration of the territory of
the secessionist entity into the administrative,
military, educational, transportation and com-
munication systems of the outside power lead-
ing to a de facto annexation of the secessionist
entity will signify a state of complete depen-
dence.

Secondly, this complete dependence must
extend to “all fields” of activity of the seces-
sionist entity.3/ For this, it must be shown that

MOQALSLOR - ARTICLES - CTATbU

“all or the great majority of [..] activities” of
the secessionist entity received this multi-
faceted support by the outside power.38 Only
in fields where assistance is provided by the
outside power can there be complete depen-
dence and thus potential for strict control, for
example, by way of cessation of aid.39 That
the secessionist entity cannot “conduct its
crucial or most significant [...] activities” only
without the assistance of the outside power
does not suffice to establish its total depen-
dence on the outside power.40

Thirdly, the outside power must actually
have "made use of the potential for control
inherent in that [complete] dependence”4!
Dependence alone, even complete depen-
dence, is not sufficient to hold the outside
power responsible for the internationally
wrongful conduct of the secessionist entity. A
relationship of dependency establishes noth-
ing more than the potential for control.#2 The
outside power must have made use of that
potential and actually exercised a particularly
high degree of control over the secessionist
entity. Coordination of activities and coopera-
tion is not the same as control.43 The outside
power must have wholly devised the strategy
and tactics of the secessionist entity.* For this
to be established, it is not sufficient that the
outside power provides advisers who partici-
pate in the planning of a number of military
or paramilitary operations and the discussion
of strategy or tactics, supplies the secessionist
entity with intelligence and logistic support
for its activities,*> or provides funds coincid-
ing with the launch of a new offensive or a
certain activity.#6 However, it is not necessary

33 Cf. Nicaragua, n. 18 above, para. 108.

34 (Cf ibid., paras. 109-110, 111.

35 Ibid,, paras. 110, 111.

36 Cf. Bosnian Genocide, n. 1 above, para. 394.

37 Cf. Nicaragua, n. 18 above, para. 109; Bosnian Genocide, n. 1 above, para. 391.

38 (Cf ibid., para. 111.

39 Cf ibid., para. 109; Bosnian Genocide, n. 1 above, para. 391.
40 Bosnian Genocide, n. 1 above, para. 394 (emphasis added); Nicaragua, n. 18 above, para. 111.
41 Nicaragua, n. 18 above, para. 110; Bosnian Genocide, n. 1 above, para. 393. See also Prosecutor v. Tadic, n. 9 above,

para. 588.
42 Cf. Prosecutor v. Tadic¢, n. 9 above, paras. 602, 605.
43 Cf. ibid., para. 598.

44 Cf. Nicaragua, n. 18 above, paras. 102-106, 108 and 110.

45 Cf. ibid., paras. 104, 106.
46 (f. ibid., para. 103.
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that the outside power actually exercises strict
control over the particular activity in the course
of which the internationally wrongful conduct
occurs; what is important is that such control
is exercised in general. This distinguishes the
“strict control” test from the “effective control”
test.4’ In case of the former, it is the general
relationship of complete dependence on the
one side and strict control on the other which
allows the Court to equate the authorities of
the secessionist entity, for legal purposes, with
a de facto organ of the outside power. The at-
tribution of conduct of any State organ (either
de jure or de facto) is governed by rules of cus-
tomary international law which are reflected
in Articles 4 and 7 of the ILC Articles on State
Responsibility.4® All acts committed by the au-
thorities of the secessionist entity in their ca-
pacity as de facto organs of the outside power,
even those ultra vires, are thus attributable to
the outside power4? The likelihood of attrib-
uting conduct of a secessionist entity to an
outside power is thus much higher if the strict
control test is satisfied. However, as the Court
pointed out in the Bosnian Genocide case, "to
equate persons or entities with State organs
when they do not have that status under inter-
nal law must be exceptional”.>? The required
proof of “complete dependence” of the seces-
sionist entity on the one side and the ensuing
“particularly high degree of control” of the out-
side power on the other will, in most cases, be

very difficult, if not impossible, to advance.>1 It
is for this reason that discussion normally fo-
cuses on the second test developed by the ICJ
— the "effective control” test.

2. The “Effective Control” Test

The “effective control” test is, in effect, a sub-
sidiary test.>2 The ICJ only resorts to it once it
has found that the requirements of the “strict
control” test for the determination of an agency
relationship cannot be proved.>3 The ICJ thus
does not use the “effective control” test to de-
termine whether a person or group of persons
qualifies as a de facto organ of a State.> The
Court applies the “effective control” test in cas-
es where there is evidence of "partial depen-
dency” of the secessionist entity on the outside
power. Such partial dependency may be in-
ferred, inter alia, from the provision of financial
assistance, logistic and military support, supply
of intelligence and the selection and payment
of the leadership of the secessionist entity by
the outside power.>> Partial dependence also
creates potential for control, albeit for a more
limited degree of control than in situations of
complete dependence. However, unlike com-
plete dependence partial dependence does
not allow the Court to treat the authorities of
the secessionist entity as a de facto organ of
the outside power whose conduct as a whole
can be considered acts of the outside power.
Instead, responsibility for specific conduct has

47 On the "effective control test”, see below sec. I.2.

48

49

50

51

52
53

54
55

Art. 4(1) provides: “The conduct of any State organ shall be considered an act of that State under international law,
whether the organ exercises legislative, executive, judicial or any other functions [...]". Art. 7 reads: “The conduct of
an organ of a State [..] shall be considered an act of that State under international law if the organ [...] acts in that
capacity, even if it exceeds its authority or contravenes instructions”. For the view that de facto organs fall under
Art. 4 of the ILC Articles, see A. de Hoogh, “Articles 4 and 8 of the 2001 ILC Articles on State Responsibility, the Tadic¢
Case and Attribution of Acts of Bosnian Serb Authorities to the Federal Republic of Yugoslavia”, British Yearbook of
International Law 75 (2001), pp. 255-292 at pp. 268, 269, 289-290.

Cf. Nicaragua, n. 18 above, para. 116 and para. 277 (“any acts they have committed are imputable to that State”);
Bosnian Genocide, n. 1 above, para. 397 (“all their actions performed in that capacity would be attributable to the
State”). See also Bosnian Genocide, CR 2006/8 (translation), 3 March 2006, p. 22, para. 55 (Alain Pellet); CR 2006/9
(translation), 6 March 2006, p. 50, para. 13 (Luigi Condorelli). See further Prosecutor v. Tadic, n. 9 above, para. 586
("imputing the acts [..] as a whole"), and Prosecutor v. Tadic, n. 15 above, para. 121.

Bosnian Genocide, n. 1 above, para. 393.

Cf. Nicaragua, n. 18 above, para. 111 (“adequate direct poof [...] has not been, and indeed probably could not be,
advanced in every respect”). See also Prosecutor v. Tadic, n. 9 above, para. 585 (the ICJ “set a particularly high thresh-
old test for determining the requisite degree of control”).

For a similar view, see Milanovic, above n. 15, at p. 577.

Cf. Armed Activities, n. 2 above, para. 160. See also Bosnian Genocide, CR 2006/9 (translation), 6 March 2006, p.
49, para. 11; CR 2006/10 (translation), 6 March 2006, p. 21, para. 43 (Luigi Condorelli); CR 2006/10 (translation), 6
March 2006, p. 29, para. 4 (Alain Pellet). See further Prosecutor v. Tadic, n. 9 above, para. 22 (sep. and diss. op. Mc-
Donald).

For the contrary view, see e.g. Cassese, n. 16 above, at p. 650.

See Nicaragua, n. 18 above, para. 112; Bosnian Genocide, n. 1 above, paras. 241, 388, 394.
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to be established on a case by case basis. Re-
sponsibility cannot be incurred simply owing
to the conduct of the authorities of the seces-
sionist entity but must be incurred owing to
the conduct of the outside power’s own de jure
organs.>6 The relevant conduct to consider is
the exercise of “effective control” by the de jure
organs of the outside power over the authori-
ties of the secessionist entity. Furthermore, the
object of control is no longer the secession-
ist entity but the activities or operations giving
rise to the internationally wrongful act. Here
the applicable rule, which is one of customary
law of international responsibility, is laid down
in Article 8 of the ILC Articles on State Respon-
sibility as follows: “[tlhe conduct of a person
or group of persons shall be considered an act
of a State under international law if the person
or group of persons is in fact acting on the in-
structions of, or under the direction or control
of, that State in carrying out the conduct”.5’

In the relationship between the outside
power and the secessionist entity the focus
shifts from the question of dependence to the
question of control.58 For the internationally
wrongful conduct of the secessionist entity to
be attributed to the outside power it must be
shown that organs of the outside power exer-
cise "effective control” of the particular opera-
tion or activity in the course of which the con-
duct has been committed.>® Control must not
be confused with “support”.0 It requires that
the outside power is involved in the planning
of the operation, the choosing of targets, the
giving of specific directives and instructions,
and the provision of operational support.®1 It
does not suffice in itself that the outside power
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exercises “general control” over the secession-
ist entity, even in cases of a "high degree of
dependency” of the secessionist entity on the
outside power52 Similarly, unspecified claims
of “involvement” or “direct participation” in
certain actions of the secessionist entity will
not be enough to establish effective control
over a particular activity or operation.®3 In the
case of composite acts, which are committed
through a series of actions or omissions, ef-
fective control must be exercised in relation
to each action or omission constituting the
wrongful act.64

While the burden of proof for the “effective
control” test is lower than that for the ‘strict
control’ test, in practice it is still extremely dif-
ficult to establish the exercise of effective con-
trol by the outside power over individual op-
erations or activities of the secessionist entity.
It is not least for this reason, that the ICTY Ap-
peals Chamber and the European Court of Hu-
man Rights did not follow the jurisprudence of
the ICJ and instead developed different control
tests, requiring “a lower degree of control”,65
which allowed them to attribute the acts of se-
cessionist entities to outside powers under the
customary law of State responsibility.

III. The “Overall Control” Test of the ICTY
Appeals Chamber

Under Article 2 of its Statute, the ICTY has ju-
risdiction to prosecute persons committing or
ordering to be committed “grave breaches” of
the Geneva Conventions of 12 August 1949.66
For that power to be exercised, the armed
conflict in which those grave breaches have
been committed must be of an “internation-

56 Bosnian Genocide, n. 1 above, para. 397.

57 Art. 8 ILC Articles on State Responsibility (emphasis added). Art 8 is sometimes — mistakenly — referred to as laying
down the "very strict standards” for “the theory of de facto agents”; see Armed Activities, CR 2005/11 (translation),
22 April 2005, p. 14, para. 9 (Olivier Corten). Corten was responding to Ian Brownlie who had used the term “de
facto organs” (ibid., CR 2005/7, 18 April 2005, p. 20, para. 39).

58 (Cf. Bosnian Genocide, n. 1 above, para. 400. See also Nicaragua, n. 18 above, para. 113.

59 Cf. Nicaragua, n. 18 above, para. 115; Bosnian Genocide, n. 1 above, para. 399.

60 See Bosnian Genocide, CR 2006/16, 13 March 2006, p. 39, para. 116 (Ian Brownlie).

61 Cf. Nicaragua, n. 18 above, para. 112.

62 ibid., para. 115; Bosnian Genocide, n. 1 above, para. 400.

63 Cf. Armed Activities, CR 2005/3 (translation), 12 April 2005, p. 27, para. 10 (Olivier Corten).

64 Bosnian Genocide, n. 1 above, para. 401.
65 See Prosecutor v. Tadic, n. 15 above, para. 124.

66 Art. 2 of the Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, S/RES/827 (1993)

of 25 May 1993, Annex.
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al” character.®’ In the Tadic case, the ICTY was
called upon to decide whether the accused
could be found guilty of grave breaches of the
Geneva Conventions during the armed con-
flict in Bosnia and Herzegovina after 19 May
1992, the date of the formal withdrawal of the
Yugoslav People’s Army from the territory of
Bosnia and Herzegovina. This depended, inter
alia, on whether the acts of the armed forces
of the Republika Srpska, a Bosnian Serb seces-
sionist entity within the territory of Bosnia and
Herzegovina fighting the recognized govern-
ment of that State, could be attributed to an
outside power, that is the Federal Republic of
Yugoslavia, thus making a prima facie internal
armed conflict an international one. While the
Trial Chamber, supposedly applying the “ef-
fective control” test enunciated by the ICJ in
the Nicaragua case,®8 found that the conduct
of the armed forces of the Republika Srpska
could not be attributed to the Federal Repub-
lic of Yugoslavia and that, for that reason, the
armed conflict in Bosnia and Herzegovina was
not of an international character, the Appeals
Chamber reached the opposite conclusion.
Both chambers based their ruling on the "gen-
eral international rules on State responsibility
which set out the legal criteria for attributing
to a State acts performed by individuals not
having the formal status of State officials”.69 Al-
though concerned with questions of individual
criminal responsibility the ICTY chambers thus

framed the question as one of State responsi-
bility, in particular whether the Federal Repub-
lic of Yugoslavia was responsible for the acts of
the armed forces of the Republika Srpska.”®
The Appeals Chamber held that the con-
duct of the Bosnian Serb armed forces could
be attributed to the Federal Republic of Yu-
goslavia on the basis that these forces “as a
whole” were under the overall control of that
State.”! To reach this conclusion, the Appeals
Chamber partly discarded the ICJ)'s “effective
control” test which it held “not [...] to be per-
suasive” in the case of organized groups,’2 and
instead applied a test of “overall control”.”3 Ac-
cording to the Appeals Chamber, the “require-
ment of international law for the attribution to
States of acts performed by private individuals
is that the State exercises control over the in-
dividuals. The degree of control may, however,
vary according to the factual circumstances of
each case”.”4 While the “effective control” test
may be applied with regard to “private individ-
uals” or “unorganized groups of individuals”,”>
in case of “individuals making up an organized
and hierarchically structured group”, i.e. a mili-
tary unit or, in case of civil strife, armed bands
of irregulars or rebels, a military or paramilitary
group, a military organization, or a secessionist
or de facto State entity, the appropriate test for
attributing the acts to a State was that of “over-
all control” of the State over the group.’® This
alternative test was justified because the situa-

67 See Prosecutor v. Tadic, n. 15 above, para. 83.

68 The Trial Chamber in fact imported the requirement of effective control into the “strict control” test by using the “ef-

69

70

71

72
73

74
75
76

fective control” test to determine whether the relationship of the Republika Srpska to the FRY was “so much one of
dependence on the one side and control on the other”, that it was right to equate the armed forces of the Republika
Srpska with a de facto organ of the FRY that acted on its behalf. See Prosecutor v. Tadic, n. 9 above, paras. 588 & 595.
This interpretation was also confirmed by Presiding Judge McDonald in her separate and dissenting opinion, ibid.,
para. 19. See also de Hoogh, n. 48 above, at p. 280.

Prosecutor v. Tadic, n. 15 above, para. 98. See also Prosecutor v. Tadic, n. 9 above, para. 585 (“applying general prin-
ciples of international law relating to State responsibility for de facto organs”).

See e.g. Prosecutor v. Tadic¢, n. 15 above, para. 123 and paras. 103, 104. Cf. also the dissenting opinion of Vice-
President Al-Khasawneh in Bosnian Genocide, n. 1 above, para. 38, and the judgment itself, ibid., para. 402.

See Prosecutor v. Tadic, n. 15 above, paras. 120, 131, 144. See also Prosecutor v. Rajic, Case No. IT-95-12-R61, Deci-
sion of 13 September 1996, paras. 22-32, where the ICTY Trial Chamber disregarded the tests enunciated by the ICJ
in the Nicaragua case and found that the conflict in Bosnia and Herzegovina was of an international character on
the basis that the Bosnian Croats were “agents” of Croatia as Croatia “exercised a high degree of control over both
the military and political institutions of the Bosnian Croats” (ibid., para. 26).

Prosecutor v. Tadic, n. 15 above, para. 115. See also ibid., para. 124.

Contrary to the claim by Martti Koskenniemi, the ICTY did not seek “to replace [the ‘effective control] standard
altogether”. (UN Doc. A/CN.4/L.682, 13 April 2006, p. 32, para. 50). For the view that what was intended was a partial
replacement, see Cassese, n. 16 above, at pp. 654, 657.

Prosecutor v. Tadic, n. 15 above, para. 117. See also ibid., para. 137.

Ibid., para. 124.

Ibid., paras. 120, 124, 125, 128, 145.
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tion of an organized group was different from
that of private individuals. The former normally
had a structure, a chain of command and a set
of rules as well as the outward symbols of au-
thority and engaged in a series of activities. If
an organized group was under the overall con-
trol of a State, so the Appeals Chamber, “it must
perforce engage the responsibility of that State
for its activities”.”” The Appeals Chamber thus
openly went against the ICJ which had applied
the “effective control” test to the contras — an
organized and hierarchically structured armed
opposition group.

In order to attribute the conduct of a seces-
sionist entity to an outside power, applying the
"overall control” test, it must be proved that the
outside power wields overall control over the
entity, not only by financing, training, equip-
ping or providing operational support to that
entity, but also by having a role in organising,
coordinating, planning or directing the military
or other activities of the secessionist entity.”8
Essentially, there are two parts to the test:

a) The provision of financial and training
assistance, military equipment and operational
support;

b) Participation in the organisation, coordi-
nation or planning of military operations.”®
The provision of economic, military or other
assistance, in and of itself, is not sufficient to
establish overall control.80 The same is true for
a "strong connection” between the secession-
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ist entity and the outside power as evidenced
by the ease of members of the secessionist
entity to obtain passports and enjoy the na-
tionality of, or vote in elections in, the outside
power8l On the other hand, it is not neces-
sary that, in addition, the outside power plans
or directs the particular operation or activity
in the course of which the conduct has been
committed, chooses the targets of military op-
erations, or gives specific orders or instructions
concerning the various activities of the seces-
sionist entity.82 The “overall control” test can be
fulfilled even if the secessionist entity has au-
tonomous choices of means and tactics while
participating in a common strategy along with
the outside power83 It is thus evidently “less
strict” than the ICJ's “effective control” test.84
Contrary to the ICJ's view expounded in the
Bosnian Genocide case,®> the “overall control”
test, however, was not intended to replace the
Court's “effective control” test in the context of
Article 8 of the ILC Articles on State Responsi-
bility but was, in fact, used in lieu of its much
more stringent “strict control” test to deter-
mine whether a secessionist entity qualified as
a de facto State organ in the sense of Article
4 of the ILC Articles on State Responsibility.86
The Appeals Chamber in the Tadic case held
that, on the basis of the “overall control” test,
the Bosnian Serb forces could be regarded as
“de facto organs” of the Federal Republic of Yu-
goslavia.8’ As de facto organs of the Federal

77 1bid, para. 122, and para. 120.
78 Ibid, paras. 131, 137, 138, 145.

79 Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2-T, Judgment, 26 February 2001, para. 115, and Case No. IT-95-
14/2-A, Judgment of 17 December 2004, para. 361. See also Prosecutor v. Naletilic and Martinovic, Case No. IT-98-

34-T, Judgement of 31 March 2003, para. 198.

80 See Prosecutor v. Tadic, n. 15 above, paras. 130, 131, 137. See also Prosecutor v. Delalic, Case No. IT-96-21-A, Judgment
of 20 February 2001 (“Celebi¢i Appeal Judgment”), International Law Materials 40 (2001), p. 630, para. 15.
81 See Prosecutor v. Naletilic and Martinovic, n. 79 above, para. 198.

82 See Prosecutor v. Tadic, n. 15 above, paras. 131, 132, 137, 145. See also Prosecutor v. Aleksovski, Case No. IT-95-14/1-A,
Judgment of 24 March 2000, para. 143 ("specific instructions or orders as a prerequisite for attributing the acts [...] is
not required under the test of overall control”.); Prosecutor v. Delalic, n. 80 above, para. 41.

83 Cf. Prosecutor v. Delali¢, n. 80 above, para. 47.

84 Ibid., para. 20. See also Prosecutor v. Aleksovski, n. 82 above, para. 145 (“the standard established by the ‘overall con-
trol’ test is not as rigorous as [the ‘effective control’ test]"); Prosecutor v. Kordi¢ and Cerkez, Case No. IT-95-14/2-T, n.
79 above, para. 112 (“it is clear that the test of overall control is a lower standard than that of effective control”).

85 See Bosnian Genocide, n. 1 above, para. 406. The ILC in the commentary on its Articles on State Responsibly also
mistakenly deals with the “overall control” test in the context of Article 8; see Report of the ILC, 53rd session, UN Doc.
A/56/10, 2001, p. 106, para. 5.

86 See C.Kress, “L'organe de facto en droit international public, réflexions sur I'imputation a I'Etat de l'acte d'un particulier
a la lumiére des développements récents”, Revue Générale de Droit International Public 105 (2001), pp. 93-141 at p.
131.

87 See Prosecutor v. Tadic, n. 15 above, para. 167 (“the Bosnian Serb forces acted as de facto organs of another State,
namely, the FRY"). See also ibid., paras. 137, 145, 147, 156. See further Prosecutor v. Aleksovski, n. 82 above, para. 129.
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Republic of Yugoslavia the Bosnian Serb armed
forces engaged its responsibility for all their
activities, including those ultra vires, without
the need to prove any specific instructions or
any other involvement in a particular activity.88
In the Nicaragua case, however, only the “strict
control” test was concerned with the question
of whether the contras could be equated, for
legal purposes, with de facto organs of the
United States whose conduct as a whole could
be attributed to the United States.89

The Appeals Chamber's approach was
based on a misreading of the ICJ's Nicara-
gua judgment and a misinterpretation of the
rules of customary international law governing
State responsibility on which that judgment
is grounded.?0 The Appeals Chamber did not
subscribe to the interpretation that had cor-
rectly been put forward at the time by the Pros-
ecution and by Judge McDonald in her dissent
at the trial stage of the Tadic case, and which
has now been confirmed by the ICJ in the Bos-
nian Genocide case, namely that in the Nicara-
gua case the Court applied two distinct tests:
a "strict control” test and an “effective control”
test. Instead, the Appeals Chamber treated the
“effective control” test as setting out one of
the requirements of “dependence and control”
which form part of the “strict control” test.91 It
thereby, in effect, replaced the “strict control”
test with the "overall control” test. By equating
the authorities of a secessionist entity with the
de facto State organs of the outside power sim-
ply on the basis of the latter’s overall control
over the secessionist entity without establish-

ing a relationship of complete dependence and
control, the Appeals Chamber has stretched
too far, almost to breaking point, the connec-
tion which must exist between the State and its
organs, either de facto or de jure.92 However,
this did not prevent the European Court of Hu-
man Rights (ECtHR) to take matters one step
further.

IV. The “Effective Overall Control” Test of
the ECtHR

The ECtR has jurisdiction to examine alleged
breaches of the rights set forth in the Europe-
an Convention on Human Rights (ECHR) and
the protocols thereto.?3 Any finding of breach
of the Convention requires that the conduct
complained of was that of a High Contracting
Party and the victim of the breach was within
its “jurisdiction” in the sense of Article 1 of the
Convention. In the Loizidou case, the ECtHR
was concerned with two distinct question: (a)
whether, as a result of the presence of a large
number of Turkish troops in northern Cyprus,
that part of the Republic of Cyprus was within
the jurisdiction of Turkey, a High Contracting
Party of the ECHR, and (b) whether acts and
omissions of the authorities of the Turkish Re-
public of Northern Cyprus (TRNC), an unrec-
ognized secessionist entity established in the
Turkish occupied area of northern Cyprus, was
“imputable to Turkey” and thus entailed her
responsibility under the ECHR.?4 The “imput-
ability issue” was to be decided “in conformity
with the relevant principles of international law
governing State responsibility’.9> The ECtHR

88 Prosecutor v. Tadic, n. 15 above, para. 121.
89 See above sec. IL1.

90 See Prosecutor v. Tadic, n. 9 above, para. 16 (sep. and diss. op. McDonald). See also Milanovic, n. 15 above, at p. 581
("dramatically misread Nicaragua"); de Hoogh, n. 48 above, at p. 290.

91 Prosecutor v. Tadic, n. 15 above, para. 112.

92 In Bosnian Genocide, n. 1 above, para. 406, the ICJ held, assuming that the “effective control” test had been replaced by

93

94

95

the "overall control” test, that the letter “stretches too far, almost to breaking point, the connection which must exist
between the conduct of a State’s organs and its international responsibility”. This is even more true where the “overall
control” test is to replace the much more stringent “strict control” test.

See Art. 33 and 34 of the Convention for the Protection of Human Rights and Fundamental Freedoms, done on 4
November 1950, as amended by Protocols 3, 5, 8, and 11

Loizidou v. Turkey (Merits), Application No. 15318/89, Judgment of 18 December 1996, ECHR Rep. 1996-1V, p. 2216,
para. 56. See also Loizidou v. Turkey (Preliminary Objections), n. 11 above, para. 64. On the question of imputability or
attribution, see also the note on the Loizidou case by B.Rudolf in American Journal of International law 91 (1997), pp.
528-537 at p. 534, and Cassese, n. 16 above, at p. 658, n. 17; p. 662, n. 22; de Hoogh, n. 48 above, at p. 272.

See Loizidou v. Turkey (Merits), n. 94 above, para. 52. See also, ibid., para. 49. See further Behrami and Behrami v. France
and Saramati v. France, Germany and Norway, Applications Nos. 71412/01 and 78166/01, Decision of 2 May 2007,
para. 122 ("State responsibility in conformity and harmony with the governing principles of international law"). Contra
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held that the conduct of the authorities of the
TRNC could be imputed or attributed to Turkey
on the basis that her army exercised “effective
overall control” over northern Cyprus. “Such
control, according to the relevant test and in
the circumstances of the case, entail[ed] her re-
sponsibility for the policies and actions of the
‘“TRNC™".96

Without making any reference to the tests
applied by the ICJ and the ICTY, and without
giving any further explanation,9’ the ECtHR
developed its own ‘relevant test’ for what it
termed a ‘'subordinate local administration’,?8
a secessionist entity which is under "the effec-
tive authority, or at the very least under the
decisive influence, of an outside power, and
'in any event survives by virtue of the military,
economic, financial and political support giv-
en to it' by the outside power.99 For the ECtHR
to attribute the conduct of such an entity to
the outside power the test is that of ‘effective
overall control’ of the outside power over the
territory of the secessionist entity. Such con-
trol may be a consequence of military action
of the outside power, either lawful or unlaw-
ful.100 It can be established on the basis of
the “large number of troops” of the outside
power engaged in active duties in the terri-
tory of the secessionist entity.101 The ECtHR
placed particular emphasis on the duration of
the presence of the troops, their deployment
across the whole territory of the secessionist
entity, and the fact that they “constantly pa-
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trolled” and had “checkpoints on all main lines
of communication”.192 It is not necessary that
the outside power ‘actually exercises detailed
control over the policies and actions’ of the
authorities of the secessionist entity.103

Like the ICTY's "overall control” test, the
“effective overall control” test of the ECtHR is
not used in lieu of the ICJ's “effective control”
test but replaces its “strict control” test. The
effective overall control of the outside power
is used as a basis for equating the authorities
of the secessionist entity with de facto State
organs of the outside power for whose acts
it may generally be held responsible.104 Thus,
the European Commission of Human Rights
held in its Report in Cyprus v. Turkey on the
basis of the Court's Loizidou judgment that
“Turkish responsibility extends to all acts of
the 'TRNC', being a subordinate local admin-
istration of Turkey in northern Cyprus."105

The “effective overall control” test is a
less stringent standard than any of the other
tests.106 The requirement that the secessionist
entity only ‘survives by virtue of the military,
economic, financial and political support giv-
en to it' by the outside power is reminiscent
of the requirement of “complete dependence”
in “all fields” under the “strict control” test.
However, complete dependence, according
to the ICJ, means that the secessionist entity
is “lacking any real autonomy” and is "mere-
ly an instrument” or "agent” of the outside
power. Being under the “decisive influence” of

Milanovic, above n. 15, at p. 586, who states that the case does not 'not revolve around the general law on state re-

sponsibility".

9 Loizidou v. Turkey (Merits), n. 94 above, para. 56. See also Cyprus v. Turkey, Application No. 25781/94, Judgment of 10

May 2001, ECtHR Rep. 2001-1V, 1, para. 77.
97 See Kress, n. 86 above, at p. 108.

98 See Loizidou v. Turkey (Merits), n. 94 above, paras. 52 & 56.

99 See llascu and Others v. Moldova and Russia, Application No. 48787/99, Judgment of 8 July 2004, ECtHR Rep. 2004-
VI, 179, para. 392. See also ibid., paras. 316, 341, 382; Cyprus v. Turkey, n. 96 above, para. 77. See further Assanidze
v. Georgia, Application No. 71503/01, Judgment of 8 April 2004, ECtHR Rep. 2004-1II, 221, para. 139 (territories with

‘secessionist aspirations’).

100 See Loizidou v. Turkey (Preliminary Objections), n. 11 above, para. 62; Loizidou v. Turkey (Merits), n. 94 above, para. 52;
Ilascu and Others v. Moldova and Russia, n. 99 above, para. 314.

101 [ oizidou v. Turkey (Merits), n. 94 above, para. 56.

102 ibid,, para. 16; Issa and Others v. Turkey, Application No. 31821/96, Judgment of 16 November 2004, para. 75.

103 Loizidou v. Turkey (Merits), n. 94 above, para. 56.

104 See the Report of 4 June 1999 the European Commission of Human Rights in Cyprus v Turkey (Report), Application
No. 25781/94, p. 169, where Commissioner Rozakis held in his partly dissenting opinion that “the authorities in the
northern part of Cyprus [...] are, as a fictio juris, Turkish authorities”. See also de Hoogh, n. 48 above, at pp. 271, 273.

105 Cyprus v. Turkey (Report), n. 104 above, para. 102 (italics added). See also Cyprus v. Turkey, n. 96 above, para. 74.

106 Cf. Kress, n. 86 above, at p. 108 (“une réduction significative des conditions de I'imputation”).
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the outside power, meaning that the outside
power has a strong say in, as well as an im-
pact on, on the planning and execution of the
secessionist entity’s activities, is thus not suf-
ficient. In addition, under the “strict control”
test the outside power must actually have
made use of the potential for control inher-
ent in complete dependence and exercised a
“particularly high degree of control” over the
secessionist entity. Exercising effective over-
all control over the secessionist entity's terri-
tory, however, is not the same as exercising
a particularly high degree of control over the
secessionist entity itself. This is also shown by
the fact that military occupation of territory
as such does not automatically lead to a blan-
ket attribution of conduct of actors exercising
authority in the occupied territory.107 Actual
control over the secessionist entity's authori-
ties or their activities is also a requirement of
the “overall” and “effective control” tests. Both
tests require different levels of participation of
the outside power in the organisation, coordi-
nation or planning of operations of the seces-
sionist entity — an element totally absent from
the "effective overall control” test.

If the ICTY Appeals Chamber has already
stretched the connection which must exist
between the State and its organs almost to
breaking point, the ECtHR, by attributing all
the acts of a secessionist entity to an outside
power simply on the basis of the latter's ef-
fective overall control of the territory of the
secessionist entity, has gone one step be-
yond.108

V. Conclusions
The application of different control tests by
the various courts raises the questions of

whether there is a need for differing tests for
attributing the internationally wrongful con-
duct of a secessionist entity to an outside
power, whether, in principle, there can be dif-
ferent tests of attribution in the general inter-
national law rules of State responsibility and,
if not, which of the various tests is the correct
one.

The two control tests of the ICTY Appeals
Chamber and the ECtHR must be seen against
the background of the cases in which they
were applied. The "overall control” test was
employed to determine that an armed con-
flict was of an international character and thus
allow for the prosecution of grave breaches
of the Geneva Conventions while the “effec-
tive overall control” test was used to avoid
what the ECtHR called a "regrettable vacuum
in the system of human rights protection in
the territory in question”.109 In both cases, the
choice of test may have been influenced by a
belief that, due to a lack of evidence of “com-
plete dependence” or “effective control” over
specific activities, the application of the ICJ's
exacting control tests would have resulted in
the court having to deny, at least in part, its
jurisdiction. However, this was not an inevi-
table result.

In the Loizidou case Turkey could not have
been held responsible for violations of the
ECHR by the TRNC authorities as there was
insufficient basis under the “strict” and “effec-
tive control” tests for attributing the wrong-
ful conduct of the TRNC authorities to Turkey.
Turkey, however, could have been held respon-
sible for the conduct — acts or omissions — of
its own organs in northern Cyprus, including
conduct related to the acts of the TRNC.110 As
an occupying power in northern Cyprus,!11

107 Cf. Armed Activities, n. 2 above, paras. 178-180.

108 Cf. the dissenting opinion of Judge Bernhardt joined by Judge Lopes Rocha in Loizidou v. Turkey (Merits), n. 94 above,
para. 3 ("I feel unable to base a judgment of the ECtHR exclusively on the assumption that the Turkish presence is il-
legal and that Turkey is therefore responsible for more or less everything that happens in northern Cyprus”.). See also
the 1st Report on State Responsibility by James Crawford who places the Loizidou case “in the shadowland between
issues of attribution and causation” (UN Doc. A/CN.4/490/Add.5, 22 July 1998, p. 21, para. 211).

109 Cyprus v. Turkey, n. 96 above, para. 78.

110 Cf. Nicaragua, n. 18 above, paras. 110, 116. For a similar view, see M.Milanovic, “State Responsibility for Genocide:
A Follow-up”, European Journal of International Law 18 (2007), pp. 669-694 at p. 694.

111 The ECtHR considered Turkey to be an occupying power in northern Cyprus. See e.g. Loizidou v. Turkey (Merits),
n. 94 above, para. 13 (‘Turkish-occupied part of Cyprus’), and para. 16 (“Turkish armed forces [...] are stationed
throughout the whole of the occupied area of northern Cyprus”).
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Turkey is under an obligation “to secure re-
spect for the applicable rules of international
human rights law and international humani-
tarian law” in the occupied territory.112 It must
make every effort, and take every appropriate
step, to prevent, bring to an end, and punish
violations of its human rights obligations by
other actors present in the occupied territory.
Turkey's responsibility could thus have been
engaged not for the acts of the TRNC authori-
ties but for a breach of its own due diligence
obligations, i.e. the failure on the part of its
own organs in preventing violations of the
ECHR by the TRNC authorities.113 A separate
control test was thus not necessary in order to
hold Turkey responsible for violations of the
ECHR in northern Cyprus.

In the Tadic case, what was at issue was not
a question of State responsibility but whether
the armed conflict in Bosnia and Herzegovina
was of an international character. The ICTY
Appeals Chamber held that the answer to
the question might be found in international
humanitarian law and examined whether the
Bosnian Serb forces fighting in the territory
of Bosnia and Herzegovina could be said to
belong to an outside “Party to the conflict”
within the meaning of Article 4(A)(2) of the
Third Geneva Convention.114 For the Appeals
Chamber, the requirement of “belonging to a
Party to the conflict” implicitly referred to a
test of control.115 As international humanitar-
ian law did not specify the degree of control
necessary for holding that the armed forces
of a secessionist entity belonged to an out-
side power, the Appeals Chamber resorted
to the general international rules on State re-
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sponsibility which sets out a control test for
attributing to a State acts performed by indi-
viduals not having the formal status of State
officials. Belonging to a Party to the conflict
was interpreted as being under the same de-
gree of control as was required for treating
individuals as de facto State officials.116 How-
ever, as the ICJ in the Bosnian Genocide case
observed: “logic does not require the same
test to be adopted in resolving the two is-
sues, which are very different. The degree and
nature of a State's involvement in an armed
conflict on another State’s territory which is
required for the conflict to be characterized as
international, can very well, and without logi-
cal inconsistency, differ from the degree and
nature of the involvement required to give
rise to that State’s responsibility for a specific
act in the course of the conflict”.117

It is suggested that there are at least two
alternative tests, independent of the ques-
tion of attribution and the general interna-
tional law of State responsibility, to establish
whether a prima facie internal armed conflict
is of an international character. In the Jorgic
case, the Oberlandesgericht [Higher Regional
Court of Appeal] of Disseldorf found that
the conflict in Bosnia and Herzegovina after
19 May 1992 was an ‘international armed
conflict’ for the purposes of Article 2 of the
Fourth Geneva Convention on the basis of the
“close personal, organisational and logistical
interconnection [Verflechtung] of the Bosnian
Serb army, para-military groups and the army
of the Federal Republic of Yugoslavia”118 The
Court relied on the following circumstances
as indica of an international armed conflict:

112 Armed Activities, n. 2 above, para. 178. See also ibid., CR 2005/05 (translation), 13 April 2005, p. 48, para. 11 (Jean

Salmon).

113 Cf. Armed Activities, n. 2 above, para. 179. See also the Award of the German-Portuguese Arbitral Tribunal in the Award
of 30 June 1930 concerning Portuguese claims against Germany: "[Tlhe occupying State incurs responsibility for any
act contrary to the law of nations ordered or tolerated by the military or civilian authorities in occupied territory”. (2

RIAA1040 [italics added]).
114 Prosecutor v. Tadic, n. 15 above, paras. 90-92.
115 Tbid., para. 95.
116 Ibid., para. 98.

117 Bosnian Genocide, n. 1 above, para. 405. See also the declaration of Judge Shahabuddeen in Prosecutor v. Blaskic¢
(“Lasva River Valley”), Case No. IT-95-14-T, Judgment of 3 March 2000.

118 Oberlandesgericht Dusseldorf, 4. Strafsenat [Higher Regional Court of Appeal of Dusseldorf, Criminal Division, 4th
Chamber], Judgment of 26 September 1997 — 1V — 26/96, unpublished typescript on file with author, p. 160 (translation
provided). Parts of the judgment are also reproduced in Prosecutor v. Tadic, n. 15 above, para. 129, n. 155. The judg-
ment was upheld by the Federal Court of Justice (Bundesgerichtshof) without specifically addressing the question of
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“the participation of organs of a State in a
conflict on the territory of another State,
e.g. the participation of army officers in the
hostilities, or the financing and provision of
technical equipment to a party to the conflict
by the outside State; the latter at least when
there exists the aforementioned interconnec-
tion between personnel”.119 The Court of Ap-
peal nowhere referred to any “control” test
or examined whether the acts of the Bosnian
Serb army could be attributed to the Federal
Republic of Yugoslavia. Similarly, in an earlier
decision in the Tadi¢ case another ICTY Ap-
peals Chamber held that an internal conflict
may ‘become internationalized because of ex-
ternal support’ without making any reference
to the question of attribution.120 A test to
determine whether an armed conflict can be
characterized as international may thus sim-
ply look at the interconnection of the seces-
sionist entity and the outside power (or the
scope of the outside power's intervention in
the armed conflict) rather than the degree of
control exercised by the outside power over
the secessionist entity or its activities.
Another alternative is to disentangle the
artificial nexus between the nature of an
armed conflict and attribution of conduct in
the law of State responsibility and to apply a
separate and independent “control” test to
determine whether a prima facie internal con-
flict can be characterized as international.121
This approach seems to have been favoured
in the Delali¢ case, where another ICTY Ap-

peals Chamber held: “[tlhe Appeals Chamber
[in the Tadic case], after considering in depth
the merits of the Nicaragua test, thus rejected
the "effective control” test, in favour of the less
strict "overall control” test. This may be indica-
tive of a trend simply to rely on the internation-
al law on the use of force, jus ad bellum, when
characterising the conflict. The situation in
which a State, the FRY, resorted to the indirect
use of force against another State, Bosnia and
Herzegovina, by supporting one of the par-
ties involved in the conflict, the Bosnian Serb
forces, may indeed be also characterised as a
proxy war of an international character. In this
context, the ‘overall control’ test is utilised to
ascertain the foreign intervention, and conse-
quently, to conclude that a conflict which was
prima facie internal is internationalized”.122
An international armed conflict, by defini-
tion, involves the use of force by one State
against another State.123 Force may be used
by a State either directly, through military ac-
tion of its own armed forces, or in the indirect
form of support for the activities of armed
groups fighting in and against another State.
The UN General Assembly’s Friendly Relations
Declaration equates organizing, instigat-
ing, assisting or participating in acts of civil
strife in another State with the use of force
when such acts itself involve a threat or use of
force.124 Similarly, Article 3(g) of the UN Gen-
eral Assembly’s Declaration on the Definition
of Aggression, which is reflective of customary
international law, provides that the “substan-

the nature of the conflict; see BGH, Urteil v. 30.4.1999 — 3 StR 215/98, BGHSt 45, 65-91. The Supreme Court of Bavaria
in the Djgjic case also held that the conflict in Bosnia and Herzegovina was of an international character referring to
“"the close organisational, logistical, financial and military connection [Verkniipfung]” between the armies of the Bos-
nian Serbs and the FRY; see Bayerisches Oberstes Landesgericht, 3. Strafsenat, Judgment of 23 May 1997 - 3 St 20/96,
unpublished typescript on file with author, p. 15 (translation provided). See also, ibid., pp. 108-113.

119 Ibid,, p. 159. The same approach was taken by the Court in the Sokolovic case; see Oberlandesgericht Disseldorf, 4.
Strafsenat, Judgment of 29 November 1999 — IV — 9/97, unpublished typescript on file with author, p. 108 (translation

provided).

120 prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case No. IT-94-1-AR72,
Judgment of 2 October 1995, International Legal Materials 35 (1996), p. 32, para. 72.

121 But see M.Sassoli and L.OIson, “Case Report: Prosecutor v. Tadic", American Journal of International Law 94 (2000), pp.
571-578 at p. 575, who argue in favour of such a nexus.

122 prosecutor v. Delalic, n. 80 above, para. 20 (italics added). See also Prosecutor v. Delali¢, Case No. IT-96-21-T, Judgment
of 16 November 1998, paras. 230-235, and especially, para. 230 (“A lengthy discussion of the Nicaragua Case is also
not merited”).

123 Cf. Common Art. 2(1) of the Four Geneva Conventions of 12 August 1949 (75 UNTS 31, 85, 135 and 287, respectively).
See also Prosecutor v. Tadic, n. 15 above, para. 84, and the separate opinion of Judge Shahabuddeen, ibid., paras. 7,
24, 26.

124 Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in ac-
cordance with the Charter of the United Nations, A/RES/2625 (XXV) of 24 October 1970, Principle 1, para. 9.
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tial involvement” of a State in acts of armed
force carried out by armed groups in another
State constitutes an act of aggression which
is considered to be “the most serious and
dangerous form of the illegal use of force”.125
Drawing on formulations in these documents,
the ICJ found in the Nicaragua case that as-
sistance to armed opposition groups in an-
other State in the form of the provision of
weapons or logistical or other support con-
stitutes a use of force by the assisting State
when the acts committed by the armed op-
position groups in the other State involve a
threat or use of force.126 The mere supply of
funds to the rebels, on the other hand, does
not in itself amount to a use of force by the
assisting State.127 The test of “overall control”
may thus be employed to determine whether
the degree of outside power “involvement” in
the acts of armed force carried out by a se-
cessionist entity in another State is sufficiently
“substantial” such that the outside power can
be regarded as having used force against that
other State through the intermediary of the
armed forces of the secessionist entity.128 In
this case, the indirect use of force by the out-
side power against the other State makes the
prima facie internal conflict an international
one.129 To the extent that the outside power
is using force “through” the secessionist entity
the armed conflict cannot be divided into two

MOQALSLOR - ARTICLES - CTATbU

armed conflicts, an internal armed conflict
between the secessionist entity and the par-
ent State and an international one between
the parent State and the outside power.130
Such an artificial distinction would lead to
“a crazy quilt of norms that would be appli-
cable in the same conflict” with inconsistent
standards of protection for individuals and
unequal treatment of the accused.13! If the
outside power exercises overall control over
the secessionist entity there is but one single
international(ized) armed conflict.132 There
was thus no necessity to challenge the ICJ's
control tests in order to find that there was
an international armed conflict in Bosnia and
Herzegovina after 19 May 1992.

The question of whether in the cases men-
tioned above there was a need for different
control tests must be distinguished from the
more principled question of whether there
can be several differing control tests for the
attribution of conduct to a State in the law
of State responsibility. It has been suggested
that the degree of control may vary according
to the factual and legal circumstances of the
case with the following allowing for a lower
threshold of control: a common aim, espe-
cially if the aim is the commission of interna-
tional crimes; ethnic or ideological identity of
the secessionist entity and the outside power;
the outside power is an adjacent State with

125 See Declaration on the Definition of Aggression, A/RES/3314 (XXIX) of 14 December 1974, preamble, para. 5. For the
customary international law status of Art. 3(g) of the Definition, see Nicaragua, n. 18 above, para. 195; Armed Activi-
ties, n. 2 above, para. 146.

126 See Nicaragua, n. 18 above, para. 228, and paras. 205 and 195. See also Armed Activities, n. 2 above, paras. 161-165.

127 See Nicaragua, n. 18 above, para. 228.

128 Tyner, n. 16 above, at pp. 877-879, finds the “overall control” test still too stringent a test to determine when an armed
conflict is international in character and argues for a still lower standard of control.

129 For the same view, see the declaration of Judge Shahabuddeen in Prosecutor v. Tihomir Blaski¢, n. 117 above. See also
Prosecutor v. Tadic, n. 15 above, para. 84 (“an internal armed conflict [...] may become international [..] if [...] some of
the participants in the internal armed conflict act on behalf of [another] State”). For the view that substantial outside
involvement may transform an internal armed conflict into an international one, see e.g. LDetter, The Law of War, 2nd
edn., 2000, pp. 47, 82.

130 On this point, see M.Spinedi, “On the Non-Attribution of the Bosnian Serbs’ Conduct to Serbia”, Journal of Interna-
tional Criminal Justice 5 (2007), pp. 829-838 at pp. 837-838.

131 See Th.Meron, “Classification of Armed Conflict in the Former Yugoslavia: Nicaragua’s Fallout”, American Journal of
International Law 92 (1998), pp. 236-242 at p. 238. Meron and others regarded the conflict in Bosnia and Herzegovina
as a single international conflict; see ibid., p. 241.

132 For a similar view, see the separate opinion of Judge Shahabuddeen in Prosecutor v. Tadic, n. 15 above, para. 14. See
also Prosecutor v. Delali¢, Case No. IT-96-21-T, Judgment of 16 November 1998, para. 209 (“We are not here examin-
ing the Konji¢ municipality and the particular forces involved in the conflict in that area to determine whether it was
international or internal. Rather, should the conflict in Bosnia and Herzegovina be international, the relevant norms
of international humanitarian law apply throughout its territory [..], unless it can be shown that the conflicts in some
areas were separate internal conflicts, unrelated to the larger international armed conflict".). But see also Nicaragua, n.
18 above, para. 219, which seems to contradict this finding.
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territorial ambitions; and the nature of the in-  to be decided on the basis of the two control
ternationally wrongful act in question.133 This  tests enunciated by the ICJ in the Nicaragua
view, however, fails to appreciate that attribu- case and, it is held, correctly confirmed in the
tion is a concept of a common currency in in-  Bosnian Genocide case.
ternational law. As the ICJ pointed out in the
Bosnian Genocide case: “The rules for attribut-
ing alleged internationally wrongful conduct
to a State do not vary with the nature of the
wrongful act in question in the absence of a
clearly expressed lex specialis”134 A view also
adopted by the International Law Commission
which in the commentary on its Articles on
State Responsibility never made any distinc-
tion with regard to the rules of attribution.135
What, then, is the precise kind and degree
of control required for the attribution of con-
duct to a State? It is suggested that both the
“overall control” test and the “effective overall
control” test are unsuitable for determining
the question of whether a secessionist entity’s
conduct as a whole may be attributed to an
outside power as they broaden the scope of
State responsibility well beyond the funda-
mental principle governing the law of inter-
national responsibility which provides that a
State is responsible only for its own conduct,
that is to say the conduct of persons acting,
on whatever basis, on its behalf.136 In order to
equate the authorities of a secessionist entity
with de facto organs of the outside power the
type and degree of control must qualitatively
be the same as the control a State exercises
over its own de jure organs,13/ a requirement
only the ICJ's “strict control” test fulfils. In case
of authorities of secessionist entities not qual-
ifying as de facto organs of the outside power,
the degree of control must surely be effective
control over the wrongful conduct in question,
otherwise it is not control.138 The question of
attribution of conduct of the authorities of a
secessionist entity to an outside power is thus

133 Bosnian Genocide, CR 2006/8 (translation), 3 March 2006, p. 23, para. 57; p. 26, paras. 65-67; p. 27, para. 70 (Alain
Pellet); CR 2006/10 (translation), 6 March 2006, p. 27, para. 20 (Alain Pellet). See also the dissenting opinion of Vice-
President Al-Khasawneh in Bosnian Genocide, n. 1 above, paras. 36, 39.

134 Bosnian Genocide, n. 1 above, para. 401.

135 See Report of the ILC, 53rd session, UN Doc. A/56/10, 2001, pp. 103-109.

136 Cf. Bosnian Genocide, n. 1 above, para. 406. See also Art. 8(a) of the ILC Draft Articles on the Origin of State Responsi-
bility, provisionally adopted in 1980 and the commentary thereto: ILC Yb. 1974 1I/1, pp. 283-285.

137 For the same view, see Milanovic, n. 15 above, at pp. 577, 587. See also Tyner, n. 16 above, at pp. 874-875.

138 Cf. Bosnian Genocide, CR 2006/16, 13 March 2006, p. 39, para. 112 (Ian Brownlie).
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GUAM as a Regional and Security
Organisation

Taras KUZIO*

The regional organisation GUAM made up of
four CIS countries — Georgia Ukraine, Azerbai-
jan and Moldova — was established in 1997
and therefore recently completed its tenth
anniversary. Uzbekistan, which joined GUAM
in 1999 during NATO's fiftieth anniversary
summit, suspended its membership three
years later and eventually withdrew in 2005.
A year later GUAM was transformed into the
Organisation for Democratic and Economic
Development (ODED) at its Kyiv summit.

The rise of GUAM was part of a gradual
division of the CIS into two distinct groups of
countries. The russophile group (Russia, Be-
larus, Armenia and most Central Asian states)
supported close all-round ties with Russia
and were members of the CIS Collective Se-
curity Treaty. The GUAM group of 4-5 coun-
tries distrusted Russian policies towards the
CIS, opposed the transformation of the CIS
into a supra-national organisation, preferred
to see the CIS as only an economic and trade
structure. GUAM states did not join the CIS
Collective Security Treaty instead preferring to
focus on cooperation and integration with the
Trans-Atlantic community.

An important factor that united GUAM
members was Russian-backed separatism.
In three GUAM states — Azerbaijan, Moldova
and Georgia — so-called ‘frozen conflicts’ had
grown out of Russian-backed covert opera-
tions to support secessionist movements in
the late Soviet era. These had remained frozen
in favour of Russia and the separatists since
the early 1990s. In two of the GUAM mem-
bers — Moldova and Georgia — Russian troops
continued to be illegally based despite agree-
ments reached in OSCE forums for their with-
drawal. Azerbaijan was worst place because
its Upper Karabakh territory was annexed by

neighbouring Armenia.

Although GUAM member Ukraine does
not have a “frozen conflict” it does have a Rus-
sian naval base and the Crimea continues to
be the focus of Russian-inspired separatism.
Although the Russian Black Sea Fleet is set to
be withdrawn by 2017 Russia’s reluctance to
withdraw its forces from Moldova and Geor-
gia suggests that Russia could also delay its
removal from the Crimea.

While Russia has therefore aggressively
campaigned against the independence of
Kosovo it has itself supported separatism in
the former USSR. Russia’s response to Geor-
gia’s desire to join NATO has been to increase
its support for the two separatist enclaves of
Abkhazia and South Ossetia most of whose
inhabitants have already been illegally given
Russian citizenship.

Although the governments of Azerbaijan,
Georgia and Moldova have used "aggression’
and ‘separatism’ to describe the ‘frozen con-
flicts' a better term would be state-sponsored
terrorism. Although Russia has claimed to be
an ally of the US in its Global War on Terror
since the 9/11 terrorist attacks on the US, in
reality Russia is a state-sponsor of terrorism
through separatism and murder of Russian
citizens abroad.

The GUAM states have always prioritised
integration and cooperation with the Trans-
Atlantic community over political and security
cooperation with Russia and the CIS. GUAM
members have been active within NATO's
Partnership for Peace, through individual se-
curity cooperation relationships with the US,
and they have supported NATO enlargement.

A final area of cooperation within GUAM
has been in the energy sector. All GUAM
members understand the need to reduce reli-

* Ph.D in political science, University of Birmingham, England. President of Kuzio Associates, an independent consul-
tancy and government communications company based in Washington D.C. and Kyiv. First delivered at the conference
on National Security and Foreign Policy of Azerbaijan, St Michael's College, University of Toronto, 28 March 2008.
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ance on Russian energy and find alternative
sources of oil and gas. Since 2007 Georgia is
supplied by Azerbaijani gas through the South
Caucasus Gas Pipeline, Baku-Thilisi-Erzurum.
Efforts to build the Azerbaijani-Georgian sup-
ply of oil to Ukraine and Europe through the
Odesa-Brody pipeline succumbed to political
pressure and low EU interest under former
President Leonid Kuchma. The reinvigorated
Polish-Ukrainian alliance is likely to imple-
ment the Azerbaijani-Georgian oil pipeline to
Ukraine and Europe.

GUAM has greater internal coherence than
the CIS which over its 17 year existence has
transformed into a glorified talking shop.
There are far greater national interests that
unite GUAM members than within the CIS.
Belarus and Armenia, for example, have no
interest in each other’s national interests and
each craves merely a bilateral security rela-
tionship with Russia.

The crucial dividing line between the CIS
and GUAM lies in their outlooks. The Russo-
phile CIS group is merely united on the basis
of a joint past, rather than any future. GUAM
countries, on the other hand, have no nostal-
gia for the Soviet past and look to a common
Trans-Atlantic future.

Not everything is similar within the GUAM
group. Georgia and Ukraine underwent dem-
ocratic revolutions in 2003 and 2004 respec-
tively. In Moldova and Azerbaijan the oppo-
sitions are relatively weak and such radical
change is unlikely. In Georgia and Ukraine the
Shevardnadze and Kuchma regimes were un-
popular and the oppositions enjoyed broad
support. In Moldova and Azerbaijan the
Voronin and Aliyev governments are broadly
popular while the oppositions are fractured,
unpopular and weak.

Another area where GUAM members
are diverse is over their foreign and secu-
rity policy strategies. As a neutral state Mol-
dova seeks EU, but not NATO, membership.
Ukraine and Georgia see NATO membership
as a stepping stone to membership in the EU.
Azerbaijan supports a strong cooperative re-

lationship with the US and NATO but does not
seek NATO membership. Ukraine and Geor-
gia entered NATO's Intensified Dialogue in
2005-2006, the precursor to Membership Ac-
tion Programme (MAP). While not within In-
tensified Dialogue and currently not seeking
a MAP, Azerbaijan has developed the NATO
Planning and Review Programme through an
Individual Partnership Action Plan (IPAP).

The final communiqué at NATO's April 2008
Bucharest summit, ‘welcomes Ukraine's and
Georgia’s Euro-Atlantic aspirations for mem-
bership in NATO. We agreed today that these
countries will become members of NATO. Both
nations have made valuable contributions to
Alliance operations’. The communiqué con-
tinues in its support for both countries en-
trance into the MAP prior to which there will
be a period of ‘intensive engagement’, ‘We
welcome the democratic reforms in Ukraine
and Georgia and look forward to free and fair
parliamentary elections in Georgia in May.
MAP is the next step for Ukraine and Georgia
on their direct way to membership. Today we
make clear that we support these countries’
applications for MAP'.

The EU has devoted far less attention to the
Trans-Caucasus than has NATO and the US.
The European Neighbourhood Policy (ENP)
was expanded to include the Trans-Caucasus
in 2006 with Action Plans signed for individu-
al countries the following year. Nevertheless,
the EU has not offered any comparable policy
to the post-conflict Trans-Caucasus as the EU
did in developing Stabilisation and Accession
Agreements for the former post-conflict Yu-
goslavia.

Of the GUAM members Azerbaijan’s re-
lationship to the Trans-Atlantic community
is neither that of Georgia-Ukraine, who seek
NATO membership, nor that of Armenia,
which has been reluctant to develop its Part-
nership for Peace programme with NATO.

Policies over the last fifteen years to re-
solve the ‘frozen conflicts’ in Azerbaijan and
Georgia have not brought results. If anything
the separatist regimes have entrenched them-
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selves deeper. There is a need to increase
Western interest in the region, especially the
interest of the US.

Azerbaijan has established a close security
relationship with the US through NATO and
the Global War on Terror. But, this is only as-
pect of what should be an all-embracing poli-
cy of engagement with the US in the region.

Two other areas that could dramatically
expand US interest in Azerbaijan would be
for it to move to Ukraine and Georgia’s po-
sition on seeking NATO membership. NATO's
Special Representative to the South Caucasus,
Robert Simmons, has stated that NATO would
welcome such a step by Azerbaijan.

A second step to encourage greater US
interest in Azerbaijan would be the issue of
democratization. A democratizing Azerbaijan,
located in important geopolitical cross-roads,
and encouraged in its evolution by US and
Turkish allies, would become an important ally
of the US and the EU in promoting democracy
in the Greater Middle East.

At a time of growing Russian assertiveness
and Moscow's continued state-sponsored
support for terrorism in GUAM members, the
organization continues to have an importance
in promoting the national interests of Geor-
gia, Ukraine, Azerbaijan and Modova.
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Pazeumue me>x0dyHapoOHO020
YyacmHo20 npaea e AsepbaudirkaHe
8 paMkax compyoHu4ecmea c
Me>kO0yHapoOHbIMU Op2aHu3ayuamu

KampaHn NCAEB*

MocnenHve rogbl OTMeUeHbl BCe BO3pacTaro-
WMM BHUMaHWEM MPaBOBOM MbICAU K MPO-
61eMaM MeXAyHapOAHOTO YacTHOrO MpaBa,
peryivpyroLime rpaxzaHcKo-rnpaBoBble OT-
HOLLEHWS, OCNIOXHEHHbIE MHOCTPaHHbIM 3J1e-
MEHTOM. 3HaueHWe JaHHOW OTpaciu npasa
(BK/IHOUAs MeXAyHapOAHOEe TOProBoe MpaBo)
BO3pacTaeT, NpexJe BCEro, B CBA3M C U MHTep-
HaLMOHanM3aLmen rpaXAaHcKoro n TOproeo-
ro oboporta. [lns coBpeMeHHOro Mypa xapak-
TepHa 3KOHOMUYECKas B3avMO3aBUCMMOCTb
rOCyAapcCTB, pacluMpeHue He TONbKO Tpaau-
LMOHHBIX GOPM BHELLHEIKOHOMUYECKMX CBSl-
3ei, HO 1 TakuX CPaBHUTEIbHO HOBbIX GOpPM,
KakK JIM3VHroBble onepauny, GpaHyansvHr v
ap. VIHocTpaHHble KanuTanoBAOXKEHUS aKTUB-
HO Y4acTBYHOT B 9KOHOMMKE CTpaHbl, pa3Bu1Ba-
€TCS NPOMBILLNEHHOE N HayYHO-TEXHNYECKOE
COTPYAHWMYECTBO, BO3HMKAKOT HOBble U CO-
BEPLUEHCTBYIOTC CTapble GOpMbl  y4acTus
WMHOCTPAHHbIX KOMMaHUA B CTPOUTENbCTBE
pa3nyHbIX O6BEKTOB, OCBOEHUM MPUPOAHbIX
pecypcos.

Ha cerogHsWwWHWA AeHb NpYHMMaTL HOBOE
HaLMOHaNbHOE peryvpoBaHve B yKa3aHHOW
npaBoBol cdepe cTano, ecam TaK MOXHO
BbIPA3NTbCS, <MOAHBIM» U «MPECTUXHbIM>.
Camo coboin pasymeeTcs, UTO peub UAET He O
KaKOM-TO MOApaXkaHUN WM «MacCoOBOW Npu-
XOTWU», @ O HEM3BEXHON TeHAEeHUMW, B OCHO-
BE KOTOPOM NIeXUT OOBEKTMBHBIA NpoLuecc
rnobanmMsaumm 3KOHOMMUYECKON U coumab-
HOW >XW3HW, U CTPEMJIEHUM 3TOMY MNpoLieccy
COOTBETCTBOBaTb. Ha coBpemMeHHOM 3Tane
Hainuve B rocyAapcree MofobHOro peryau-

poBaHWA BO MHOIOM SAB/SIETCA CBOEro poja
NpV3HakKoM €ero UMBWAW3OBAHHOCTW, Npw-
OBLEHHOCTU K KPYTy CTpaH, akTVUBHO BOBJe-
UeHHbIX B MUPOBOIN 3KOHOMUYECKNIA U Ky/b-
TYPHbIN npoLecc. Ho gaxe ecam rocyAaapcrso
He HaXOAWTCS B LEHTPe Takoro npouecca,
MPVHATUE YKa3aHHOIO PEryinpoBaHns MOXeT
BO MHOrom crnocobcrBoBaTb 6o/blueln nHTe-
rpaummn rocysapctBa B MUPOBYH 3KOHOMW-
Ky ¥ TeM CaMbIM BECTV €ro K MpOLBETaHMIO.
MpVHATME pPa3BWTOrO pPEryinpoBaHUs npa-
BOOTHOLUEHUA C WHOCTPaHHbIM 3/IEMEHTOM
ABNAETCA CPEACTBOM peLUeHUN MHOTMUX CO-
LManbHbIX N SKOHOMUYECKMNX NpobiemM B pas-
JNNYUHBIX cTpaHax. B yactHocTuy, peub naet o6
YAYULIEHUN WUHBECTULMOHHOIO KJMMaTa, uto
No3BOJISIET NPUBAEYb MHOCTPAHHBIX MHBECTO-
pOB, KOTOpble B MEPBYO OYepesb, B Leasx 3a-
LTI CBOWX MHBECTULMI, YAENAIOT BHUMaHMeE
HopMaTMBHO-NpaBoBOl Ha3e, N ee COOTBET-
CTBMS MMPOBbIM CTaHAapTaM.

Fobanuzauma npouecca HaLMOHaNbHbIX
KOANOUKALMIA NPOABASETCS HE TOJIbKO B TOM,
UTO OHa 3axBaTblBaeT CTPaHbl BCEX PErMOHOB
Mupa. HemanoBaxHbIM MNPV 3TOM ABASETCA
TO, UTO Cama BblpaboTka peryimpoBaHus BO-
NMPOCOB  MEXJAYHapOAHOro YacTHoro npa-
Ba BO MHOIOM WHTEPHaLMOHAAMU3NPYeTCs: C
OZlHOW CTOPOHbI, UMEEeT MEeCTO peLienuums Ta-
Koro perynvpoBaHus (B ¢opme npsamoro 3a-
MMCTBOBaHUWS HOPM U MOAXOAOB), @ C APYrow
CTOPOHBI, B MOAFOTOBKE PErympoBaHus npu-
HYMaIOT aKTUBHOE yuyacTue WiaW JatoT peko-
MEHZJALMN MHOCTPaHHbIe HayuHbIE LIEHTPbI U
cneumanuctell. B utore peryavposaHue Bo-

*  Maructp MexayHapogHoro rnpaBa YHusepcuteta nm. Pobept LLlymaHa, Ctpacbypr, ®paHuus. BeayLnin KOHCybTaHT
YnpaBneHuns MexxayHapoAHOro coTpyaHnyecTBa MuHmcTepcTBa toCcTULMm AsepbaligkaHckor Pecnybavku.
1 On the Need for Progressive Harmonization of Private Law in the European Union: The Role of Legal Science and

Education, Jerzy Rajski, Juridica International XI/2006
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NPOCOB MeXAyHapOAHOro YacTHOro Npaea He
TONbKO YHUOULIMPYETCA, HO TakXKe CTaHOBUTCS
60s1ee KaueCTBEHHbIM.

[locTaTouHO BaXkHbIM acnekToM WHTep-
HauMoHanM3aumm npouecca HauMoHaNbHbIX
KoandurKaumn ABASETCA TO, YTO Ha CoBpe-
MEHHOE BHYTPUroCyAapCTBEHHOE Peryanpo-
BaHVWEe BOMPOCOB MEXAYHapOAHOro YacTHO-
ro npaBa Bce 6o0Jsblle BAUAHWE OKa3blBaloOT
MeXAyHapoAHble cornaweHmns. Takxe, Bce
bonee pacwmpserca cdhepa BO3ZeNCTBUA
MeXAYHapOAHO-MPaBOBbIX JOrOBOPOB  Ha
MeXAYHapoAHble KOMMep4yeckne OTHOLUe-
HUA 1 MeXAYHapOAHbIN rpaxzaHckmii o6o-
poT B LesoM. Pa3BuTre 1 0B6HOBAEHMWE TaKMX
OTHOLLEHWI, NOTPebHOCTb B 3alyuTe MpaB U
3aKOHHbIX MHTEpecoB CyObekToB MeXAyHa-
pOAHOro 4acTHOro npaea obycnaBavBarOT
HeobXOAUMOCTb BCECTOPOHHErO COBepLUEH-
CTBOBaHWs MpPMMeEHsieMblX B 3TOW obnactu
MeXAYHapOAHO-MPaBOBbIX MHCTPYMEHTOB.

ViIMeHHO BBMAY YCMEXOB W MOHUMMaHUS
nepcrekTMB BO MHOTMX WHOCTPaHHbIX rocy-
JapcTBax yaensercs ocoboe BHUMaHWE pas-
BUTUIO JaHHOW oTpacan npasa. Crneuvans-
Hble MOAJEPXKMBAEMbIE HA rOCYAapPCTBEHHOM
YPOBHE KOMMUCCMM W MpPOrpaMmMbl MO U3y4ye-
HVWIO M COBEpLUEHCTBOBaHWIO 3TOW OTpacau
npaBa UMEIOTCA, B YaCTHOCTW, B AHrAuUW, Hu-
aepnanpax, PpaHumm n CLUA (Hanpumep, B
lfocypapctBeHHom genaptamente CLUA nme-
eTcs 0coboe JOMKHOCTHOE NNLLO, OTBETCTBEH-
Hoe 3a koopauHauuo aestenbHoctn CLUA B
AaHHOM chepe)?2.

NHTepec Kk MeXAayHapoaHOMY YacTHOMY
npasy B AsepbaigkaHe 06bACHSETCA TaKUMU
npUYMHaMM Kak:

» BcTynneHne AsepbaiigxaHa B CoBeT
EBponbl, B psg MeXAyHapoaHbIX Op-
raHn3aumi, MnoaroToBka BCTYMAEHUs
AzepbaingykaHa Bo BcemupHyto Topro-
BYt0 opraHusauuto (BTO);

*  BbIXOJ Ha MEXZAYHapPOAHbIV PbIHOK;

*  pacluMpeHse MpPOLEeCCcOB TPYAOBOW
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MUrpaLmu;

*  paclVpeHne CamblX Paz/IMUHbIX KOH-

TaKTOB HALUMX FpaxjaH C MHOCTPaH-

Lamu, NopoXxAatoLLux npaBoBble Mo-

CNeACTBMS, B YacTHOCTM B 0b6sactu
CcemMeinHoro npasa;

*  pes3Koe yBe/JVYeHWe B rocyapcTBeH-
HbIX CyAax AeN C WHOCTPaHHbIM Yyua-
cTrem.

WHTterpaums Asepbalig>XaHa B MWPOBYH

3KOHOMMWKY JileN1aeT HeOBXOANMBIM:

e JanbHellee COBEPLUEHCTBOBaHMWE
HaLMOHaNbHOMO 3aKOHOZAATe/NbCTBa U
MeXyHapOAHbIX JOrOBOPOB, a M1aB-
Hoe - Hbonee 3pdeKkTMBHOE NCMONB30-
BaHWe WX MOJIOXKEHWA ANs 3alUMThl 3a
py6exKoM 3KOHOMUUECKUX MHTEPECOB
rocyAapcrea B LiesoM;

*  CO3jaHWe 61aronpuATHOrO NPaBOBOrO
KAMMaTa Ans NpUTOKa WMHOCTPaHHBIX
WHBECTULMIA B Hallen cTpaHe;

* TNpuvBejeHNe BHYTPEHHEro 3aKoHOAa-
Te/bCTBa B COOTBETCTBUM C HOpPMamu
1 npasunamm BTO.

TeHaeHUMeR pPasBUTUA MEXAYHapPOAHOro
YaCTHOrO NpaBa B COBPEMEHHbIX YCJIOBUSAX BO
BCEM MUpE ABAAETCA KOAVDUKALNA KONINZU-
OHHbIX U MaTepuanbHbIx HOpM. OBHOBNEHUE
3aKoHOAaTeNbCTBA ANOO NPUHATME MOJHO-
CTbHO HOBbIX aKTOB MPU3BaHO CNOCOBCTBOBaTh
aKTMBHOW WHTerpauuu rocyaapcrsa B MUpO-
BYH SKOHOMMKY.

B uwactHoctn, npuHAtTnMe 6 uroHa 2000 r.
3akoHa O MeXAyHapOAHOM YacTHOM mpa-
BE ABMAOCb Hayanom koaudukaLum Konau-
3MOHHbIX HOpM B A3epbaligykaHe, KOTOPbIN,
OZlHaKO, BCe elle HyXAaeTcd B MOAEpPHU-
3aunu3. HopMbl MeXAyHapOoAHOro YacTHO-
ro rnpaBa Hallin CBOe OTPaXKeHWe U B TakuX
HOPMaTMBHO-MPaBOBbIX aKTax, Kak B pasjene
VII CemeliHoro Kogekca A3sepbaigkaHCKoM
Pecnybavkn, B pasgene VI [paxpgaHckoro
npoLieccyanbHOro Kogekca, B 3akoHe 0 MeX-
JAYHapOAHOM KOMMEpPUYeckoM apbuTpaxe oT

2 HaumoHanbHble KOAUbVKALWMM B COBPEMEHHOM MeXAyHapoAHOM uyactHoM npase. AHKunbuos, A.W.MypaHos,
MexayHapogHoe YacTHOe NpaBo: MHOCTPaHHOe 3akoHogaTenbcTeo, M: 2001, cTp. 42.
3 Zaver Gafarov, Ataxan obilov, Beynalxalq xiisusi hiiquq (Baki: Qanun, 2007), s. 17.
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18 HoA6ps 1999 1. n ap.

Kak 6b110 OTMeYeHO paHee, 60JbLUyHO
poJib B CO34aHWM HOPM MEXAYHapOAHOro
YaCTHOro NpaBa UrpaeT MeXAyHapOoaHbIA A0-
roBop. Pa3BuTVE MeXAYyHapOAHbIX YaCTHbIX
OTHOLUEHWI cAenana HeobXoAUMbIM MPUHS-
TMe obLWMX NpaBua BO M3bexaHne NpoTUBO-
peuuri, KoTopble MOryT ObiTb HEBbLIFOAHbI
3a/HTEPEeCcoBaHHbLIM CTOpoHaMm. B MexayHa-
poaHOM foroBope hOpPMYIMPYHOTC HOPMBbI,
KOTOpbIE BNOC/IEACTBUM CTAHOBATCS HOPMaMu
MeXAYHapOAHOro YacTHOrO MpaBa TOro Wn
MHOTrO rocysapcTea. B pesynbtate, gorosop
ABNSAETCA BaXHbIM 3TarioM B WX CO34aHWW.
MpryeM B COBPEMEHHBIX YC/IOBUSIX, Pa3BUTME
MeXAyHapOAHOro YacTHOrO MpaBa Ha [Joro-
BOPHOW OCHOBe npuobpeTaeT Bce Hosbluee
3HayeHWe, oxBaTbiBas MpakTMyeckn Bce coe-
pbl YaCTHbBIX MPAaBOOTHOLLIEHWI, OCIOXKHEHHbIX
MHOCTPaHHbIM 3IEMEHTOM. B yacTHoCTH, Npo-
Lecc MHTepHaLMOHanM3aLmm KOMMEPYECKMX
OTHOLLUEHWI YCKOPWA MpoLecc YHUdUKaummn
MaTepuanbHO-NPaBoOBbIX HOPM B obaacTax
TOProB/AW, TPAHCMOPTHbIX MEPEBO30K U T.4.

TakvM 06pa3om, paclumpeHue u yraybne-
HVe MeXAyHapOoAHOW YyHMbWKaLMM HOPM
yacTHoro npaBa TpebyeT npu AanbHenLieM
COBEPLUEHCTBOBAHWMN BHYTPEHHENO peryiun-
poBaHus 6osee TLIATENbHOTO Yy4yeTa HOpPM
MeX/AyHapOAHbIX cornaweHui. MexayHa-
pOAHble COTNalleHwns, 1, NMPeXae BCero MHo-
TOCTOPOHHME KOHBEHLMW, COAEPXKALLME YHU-
buLMpOBaHHbIE MPaBOBbIE HOPMbI, UMEHT
0coboe 3HaueHVe s COBPEMEHHOrO 3Tana
pa3BUTUA MEXAYHapOAHOrO YacTHOro mpasa.
Bo BTOpoi nonosuHe XX B. UNCI0 MeXAyHa-
POAHbIX JOTOBOPOB, COAEPXKALLMX HOPMbI MO
BOMpPOCaM MeXAYHapOAHOrO YacTHOro mnpa-
Ba, pe3ko Bo3pocno. OcobeHHO 310 NposBAa-
eTcs B 06/1aCTU MeXAyHapogHOTO TOProBOro
npasa>.

B cBs3nM c 3TMM, OAHOBPEMEHHO BO3pac-
TaeT PoJib MEXAYHapPOAHbIX OpraHu3aLuin B
Pa3BUTUN MEXAYHAPOAHOro YacTHOroO MpaB.a,
B pamKax KOTOPbIX pa3pabaTtbiBatoTcs 1 MOA-

roTaB/ANBAKOTCA MPOEKTbl COOTBETCTBYHOLLMX
MEXAYHAPOAHbIX COrnalleHnin

K Taknm mexayHapoAHbIM opraHm3aumam,
Lenbro KOTOPbIX ABAAETCA YHUMKALMA 1N KO-
AndukaLms HOpM MeXAYHapOAHOro YacTHO-
ro rnpa.a, oTHOCATCA [aarckov KoHbepeHLus
no MeXzyHapoAHOMY YacTHOMY npaBy, Mex-
JAYHaPOAHBIV MHCTUTYT YHUOUKALUM YaCTHOTO
npasa (YHUAPYA), Komuccma OOH no npasy
mMexayHapogHon Toprosaun (FKOHCUTPAN).

Heobxoanmo 3ameTuTh, UYTO NpUcoeanHe-
HWe W aKTUBHOE COTPYAHMYECTBO C AaHHbIMMU
opraHv3aumaMn  NpeAcTaBAfeTCA  LLenecoo-
6pasHbIM, B LENsx COBEpPLIEHCTBOBAHUA CO-
BPeMeHHOW npaBoBor 6a3bl B 06nacTn Mex-
JAYHapOAHOro 4YacTHOro nMpaBa W MHTerpauum
B MeX/AYHapOAHbI npouecc.

Crapeiiein opraHu3auumeri B paccMma-
TpvBaeMoli obnactn sBasieTcs [aarckas KOH-
depeHUMA MO MeXAyHapOAHOMY 4YacTHOMY
npasy®, cosgaHHas ele B NPOLWOM Beke
(NeperoBopbl MO ee co34aHNto OblAM HayaTbl
no nHuumatmee Wtanmum B 1867 r., a nepsas
obunumanbHas ceccusa 6bina co3BaHa MnpaBu-
TenbctBOM Hwuaepnangos B laare B 1893 r.).
MHoruve rogpl opraH1saumsa He MMena nocro-
AHHOW OCHOBBbI, CO3blBaNacb MO WMHULMATMBE
npaBuTenbcTB, a ¢ 1955 r. ctana mocTtosiHHO
aevicteytowert (B 1951 r. 661 npuHat CraTtyT,
KoTopbI BCTynua B cuay B 1955 r). B coot-
BeTCcTBUM cO cT. 1 YctaBa 3agaveit KoHbepeH-
UMKn ABNAETCA MNpOrpeccuMBHas yHudukaums
HOPM MEXJAYyHapOAHOro 4acTHOro mnpasa.
Ceccum KoHpepeHLMM cobupatoTcs, Kak npa-
BWJIO, pa3 B YeTbipe roga. [1ogrotoBky mx ocy-
wectensetr CreunanbHaa rocyAapcTBeHHas
Komucena, co3gaHHas HuaepnaHgamm B 1897
r. AN COAEWCTBUS KoAUDUKALUN MeXAyHa-
pogHoro yactHoro npasa. Komucecmsa obecne-
umBaeT paboty KoHdepeHunn yepes Mocto-
fIHHOe 61OPO, AeATeNbHOCTBH0 KOTOPOro OHa
pykoBoauT. MectonpebbiBaHnemM MoCTOsIHHO-
ro 6ropo asnsetca laara. KoHpepeHums, a B
nepepbiBax Mexay ceccmsamun locysapcTBeH-
Has KOMWCCMA, MOXeT co3AaBaTb Crneuunanb-

4 Bernard Audit, Droit International Prive (Paris, 2000), p. 38

5 M.M.Borycnaeckumii, MexxayHapoaHoe YactHoe npaeo, M. 2004, cTp. 23.

6 <http://www.hcch.org>.
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Hble KOMWUCCUW ANA MOATOTOBKM MPOEKTOB
KOHBEHLMI UAN U3yUeHWs BOMPOCOB MeXay-
HapOAHOro YacTHOro npasea.

Ha BceoOlLuyo 3HaUMMOCTb JaHHOW opra-
HU3auuMK yKasbiBaeT N pe3Koe yBesnYveHune ee
UNEeHOB B NochneAHue roabl. 3a nocneaHve 6
JIET YNCNO HOBBIX YJEHOB YBENNUNAOCH Ha 40
%, N [OCTUINO, TakKMM 0bpa3om, 65 cTpaH.

CornacHo cT. 2 uneHamu laarckon KOH-
bepeHUMM MOryT cTaTb Ntobble rocyaapcTBa,
yyacTve KOTOpbIX TMpeACTaBaAseT WHTepec
HOpUAMYECKOro xapaktepa ans pabotbl KoH-
depeHumm. PelleHne 0 npreme HOBbIX YIEHOB
NPUHUMaETCA NpPaBUTENbCTBaMU FOCYAapPCTB-
YYaCTHVKOB, MO MPEAJIOXEHNIO OAHOIO WU
HECKONIbKMX M3 HUX, BONbLUMHCTBOM MOAaH-
HbIX TO/IOCOB, B TEYEHWE LIEeCTUMECAYHOTO
nepvoAa, HaumHasa C AaTbl yBeJOMAEHMA Npa-
BUTENBbCTB 06 3TOM MpessoXeHNN.

MepBble KOHBeHUWW, pa3paboTaHHble B
pamkax laarckoi KOHdepeHLuMKn, umenn ao-
CTaTOYHO ObLiMe Lenn, a Ha COBPEMEHHOM
3Tane NpoABAAETCA TeHAeHUMs cneumanmsa-
UMW KOHBEHUMI, 3HaUUTe/IbHas 4acTb U3 KO-
TOPbIX, OTHOCUTCA K CEeMeMHOMYy npaBy. JTO
NATb KOHBEHUMM, NpuHATbIX B 1902-1905 rr.,
W psA KOHBEHLMM, MPUHATBIX NOCae BTOPOW
MUpoBOl BOMHbI. Cpean Hux: KoHBeHLMs o
npase, NPUMEHVMOM K aNMMeHTHbIM 0bs3a-
Te/bCTBaM B OTHOLLeHUW aetenr, 1956 r.; KoH-
BEHLMA O MpW3HaHWW pa3Boga W cyaebHoro
pa3nyyenus cynpyros, 1970 r.; KoHseHumsa o
3aK/t0UeHUM bpaka U NpU3HaHUK ero Hepen-
ctBuTenbHbIiM, 1978 r.; KoHBeHUMA O npase,
NPUMEHNMOM K MMYLLeCTBY cynpyros, 1978 r.
v ap.

laarckon koHbepeHuUumel 6bin paspabo-
TaH W NPUHAT pAj KOHBEHLMI Takxe B che-
pe rpaxzaHckux MnpaBOOTHOLUEHWA. B uacT-
HocTu: KoHBeHUMA O MpaBe, MPUMEHUMOM K
MeXAYHaPOAHOW Kynae-npogaxe ABMXUMbIX
MaTepuanbHbix Bewel, 1955 r.; KoHBeHuus
O MpPV3HaHUW HOPUANYECKON JUYHOCTA UHO-
CTpaHHbIX OBLLeCTB, accoumaLnin n yypex-
AeHuid, 1956 r; KoHBeHUMs O npase, npume-
HUMOM K Mepexogy npaBa COOGCTBEHHOCTU B
MEXAYHAPOAHOW Kyrje-npojaxe TOBapos,
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1958 r.; KoHBEHLMA O KOAMN3UM 3aKOHOB OT-
HOCUTENbHO GOPMbI 3aBeLlaTesbHbIX Pacno-
psxxeHur, 1961 r.; KoHBeHUMs O npaBe, Npw-
MEHMMOM K OTBETCTBEHHOCTW W3rOTOBUTENS,
1973 r,; KoHBeHUua o npase, NPYMEHNUMOM
K MexXzyHapoaHoun Kynae-npogaxe, 1986 r.
(npn3BaHa 3aMeHUTb OAHOUMEHHYO KOHBEH-
umto 1955 r.) n ap.

He Bce laarckne KOHBeHUMW BCTYNWAU B
CUNy, HO, HECMOTPSA Ha 3TO, OHW OKasann u
NpoAO/IXatoT OKa3blBaTb Cepbe3Hoe BAUA-
HVMe Ha MpaKTUKY rocysapcTB M Ha pasBu-
TVe HauWMOHaNbHOrO 3aKOHOAATe/NbCTBa MO
MeXAyHapoAHOMY YacTHOMy npasy. Cepbes-
HbIM MPEensTCTBMEM B MPU3HAHWMW W WKNPO-
KOM pacrnpOoCTPaHEHUN raarckmx KOHBEHLWIA
ABNAIOTCA CyLeCTBEHHbIE PaCXOXAEHVsA B
JOKTPUHE W MpaKTUKe KOHTMHEHTaNbHOW W
aHr10-aMepuKaHCKON CUCTEM  YacTHOTO U
MeXAYHapOAHOro YacTHOro npaea.

Hanbonbluee 3HauyeHne npuobpenn pas-
paboTaHHble B pamkax [aarckon KoHdepeH-
LN KOHBEHLMW MO rpaXkAaHCKOMy rnpoLieccy.
Mpexae Bcero, 310 oTHOCKTCA K KOHBEHLMW
no BOMpOCaM rpaxgaHckoro npouecca 1954
I, PaccCMOTPEeBLUEN pPAJ BaXHbIX Mpobiem
MEXAYHaPOAHOro rpaxkaHCKoro npotiecca.
Bblnn NpuUHATBI TakXKe akTbl MO OTAE/NbHbIM
BOMpoOcaM CyAebHOro paccMOTpeHusa uYacT-
HbIX Je/l, OCNOXHEHHBIX MHOCTPaHHbIM 3/1e-
MeHTOM, Takue, kak KoHBeHLMA 0 Npu3HaHUm
W UCMONHEHUM pelleHWi no genam o6 anu-
MEHTHbIX 06A3aTenbCTBax B OTHOLUEHUW Je-
Telt 1958 r.; KoHBeHLMA o cbope 3a rpaHuLel
[0Ka3aTeNbCTB MO rpaXAaHCKMUM U TOProBbIM
aenam 1970 r.; KoHBeHuuMs 06 oberyeHun
[0CTyna K NpaBOCyAMWtO 3a rpaHnuen 1980 r.

B uactHOCTW, cnesyeT OTMETUTB, UTO y4a-
CTWe B MPUWHATLIX B pamKax 3TOM opraHu3a-
UMW KOHBEHLMIR, MO3BOAWUT COTPYAHMYATb B
obnacty okasaHMs MNpPaBOBOM MOMOLLM MO
rPaXkAaHCKNM 1 KOMMepPYeckMM gAenam C ro-
CyAapcTBamMK, C KOTOPbIMUM He MNOoANMCaHbl
[BYCTOPOHHME COrnalleHns W OTCyTCTByeT
npasoBas 6a3a COTpPyAHMYECTBA B 3TOM 0b/1a-
ctn. Peub naet o takmx M@aarckmx KOHBEHLMAX
no npoueccyanbHbIM BONpocam, kak, KoHBeH-
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LA O NPU3HaAHUM N UCNONHEHUUN MHOCTPaH-
HbIX CyAebOHbIX pelleHui No rpaxAaHCKnuM u
KomMepueckum genam 1971 r., KoHBeHuus 06
NCMOAHEeHWM cyaebHbIX U BHeCyaebHbIX AOKY-
MEHTOB MO FPaXAaHCKMM U KOMMEPYECKNM
aenam 1965 r.

HecmoTpa Ha pasanuma mexay npaso-
BbIMW cucTeMamy, KOHBEHUUW, MPUHATbIE B
pamkax KoHbepeHLMM MmetoT Lenbto obner-
YeHWs COTPYAHMYECTBa MeXJAy rocyAapcrsa-
MW, B YaCTHOCTW A1 TOTO, YTobbI Prnyeckme
N FOPUANYECKUM ML PA3INYHBIX CTPaH MOr-
N BOCMOJ/Ib30BaTbCA BbICOKMM YPOBHEM Ha-
JAEXHOCTW MPW 3aKNHOYEHUN TPaHCTPaHNYHBIX
KOHTpaKToB’.

MeXAyHapOAHbIA  MHCTUTYT  YHUPUKa-
umm yvactHoro npaea (YHUAPYA)S, 6yayum
MEXAYHAPOAHOW  MeXMNpaBUTENbCTBEHHOWN
opraHu3aLmen, 6bin ocHoBaH B Pume B 1926
r. CornacHo ct. 1 YctaBa, 3agaveli 31ol opra-
HU3aUUN ABNAETCA M3yYeHue CpejcTB rap-
MOHM3aLUMM N COAMXKEHMA 4YacTHOroO Mpasa
rocyaapcte M MNOCTEMEHHas MOAroToBka K
NPUHATUIO PasANYHbIMK FOCyAapcTBamMun 3a-
KOHOAaTeNbCTBa, CoAepKalliero eAnHoobpas-
Hble€ HOPMbI YacTHOro npasa. MecToHaxoxe-
Huem NHctutyTa asasetca Pum. OpraHnsauna
HacunTbIBaeT 0koa0 60 YneHOB, N BO MHOTMX
rocyAapcrBax HauMOHaJAbHbIM OPraHoMm, OT-
BETCTBEHHbIM 3a CcoTpygHunyecTBo ¢ YHUAPYA
asafetrca MuHucTepcTBo toctvumn. B coot-
BeTcTBUM co cT. 20, ntoboe rocyaapcTBo, >e-
natollee NPUCOesNHNTLCA K YCTaBy, U3BeLLaeT
B NMMCbMeHHOM Buae lMpaButenscTso Mtanuum
O cBOeM npucoeanHeHunn. lMpucoesnHeHne
NMPOW3BOANTBLCA Ha CPOK LUECTb JIeT, OHO aB-
TOMaTU4eckn nNpojaeBaeTcd Ha MOCaenyto-
Lme LwecTuaeTHNe Nepuoibl, ecan 3a rog Ao
NCTeYEHNA ouepeaHoro nepuopa He 6yaer
CleNaHo NMUCbMEHHOro yBeJOM/EeHNA O npe-
KpaLleHWM YNeHCTBa.

WHCTWUTYT 3aHMMaeTcs B OCHOBHOM KOAW-
dukaumenn MatepuanbHbIX HOPM MeXAyHa-
POAHOro YacTHOrO Mpaea: MOArOTOBKOW Npo-

€KTOB 3aKOHOB W KOHBEHLMIM, HampaBAeHHbIX
Ha MpUHATME eAMHOOBPa3HOro BHYTPEHHEro
3aKOHOZATeIbCTBA; MOArOTOBKAa COraLLeHUN
B Uensax obneryeHus coTpyaHW4ecTBa rocy-
AapcTB B 06nactv yacTHoro npaea u ap. Mo-
MUMO MOArOTOBKW MPOEKTOB MeXAYHapOos-
HbIX KOHBEHLMI PUMCKMIA MHCTUTYT NPOBOAUT
60/bLUYIO UCCNes0BaTeNbCKYHO PaboTy B 06-
nacty yHUduKaumm 4acTHOro npaea v usgaet
exerogHuk. Mpuuyem B otanume oT laarckomn
KoHbepeHUMUW, PUMCKMIA UHCTUTYT cneuuani-
3npyeTca Ha yHUdMKaUMM MaTepuanbHOro
YyacTHoro npaea. bbuin paspaboTtaHbl npo-
€KTbl BaXHbIX KOHBEHLMI B pa3Hbix cdepax
YaCTHOMPaBOBbIX OTHOLLEHWI, HO NMPenMyLLie-
CTBEHHO MO MeXAyHapOAHbIM nepeBo3kaM U
MeXAyHapoAHOM Toprosie. [oAroToBaeHHbIe
NpoeKTbl 3aTeM MPWHUMAIOTCA Ha AWnioMa-
TMYecknx KoHdpepeHumsx. B laare B 1964 r.
6bIAV NPUHATBI, BCTYNWAN B CUAY, XOTA U He
NONYUMAN LUMPOKOTO MPUMEHEHNS ABE KOH-
BeHUMM. I3T0 KOoHBEHUMA O eanMHOO0bpa3HOM
3aKOHe MO MeXAYHapOAHOW Kynae-npogaxe
TOBapoB U KOHBEHLMA O 3aKNHOUYEHUU AOro-
BOPOB MEXAYHapOAHON Kymnan-npojaxu To-
BapoB. OHW cTaBuAM Uenb yHubULMpoBaTb
npaBo MeXJAyHapoaHoW Toprosan. B 3toin
chepe Takxke OblaM NpuHATbHE XKeHeBckas
KOHBEHLUMA O MpeacTaBUTENbCTBE B MEXAY-
HapoAHON Kynne-npogaxe ToBapos 1983 r.,
OtraBckass KOHBEHLMS O MeXAyHapOoAHOM
¢dunHaHcoBom am3mHre 1988 r., OrtraBckas
KoHBeHUMs 0 MeXAYHapOAHOM (aKkTopuHre
1988 r. YHUPYA 6b1nn Takxxe pa3paboTaHbl
MPUHLMABI MeXAYHapPOAHbIX KOMMEPYECKMNX
porosopoB 1994 r., XeHesckaa KoHBeHUwMA
1956 r. 0 goroBope MeXAYHAPOAHOW JOPOXK-
HOW NepeBO3KMN FPy30B.

Takxe cnesyeT OTMETUTb HEOBXOAMMOCTb
pa3Butns  cotpyaHuuectBa ¢ Komuccuew
OOH no npaBy MeXAyHapOAHON TOProsau
(FOHCUTPAN)®. NobposonbHOe npucoeanHe-
HMe HEeBO3MOXHO, MOCKOJbKY FOCyAapCTBa-
uneHbl KOHCUTPAJ nsbupatotcs leHepanbHoOM

7 Divergence and harmonization in private international law, Proceedings of the 101st Annual Meeting of the American
Society of International Law: The Future of International Law, Jan 1, 2007.

8 <http://www.unidroit.org>.
9 <http://www.uncitral.org>.
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Accambneeri OOH. OgHako 3TO He oO3Haua-
€T, YTO JaHHas opraHv3auma 3akpbiTa AnA
OCTa/IbHbIX rOCYAapPCTB.

MmeHHO  Bo3pacTatowas  noTpebHOCTb
B COBEpLUEHCTBOBaHWM MNPaBOBOro peryau-
POBaHWA MeX/AyHapOAHOW TOProBaW, B He-
06Xx0AMMOCTN  NpuAaHMa  3TOMy Mpoueccy
YHMBEPCasbHOrO XapakTepa npuBena K CO3-
AaHunto B pamkax OOH 3toro opraHa, cneuu-
a/lbHO 3aHUMaroLeroca yHudukaumen npasa
mexayHapoaHon Toprosan. KOHCATPAJT 6bin
yupexgeH B 1966 r. Ha OcHOBe pe3oatoummn
leHepanbHOM Accambnen ot 17 pekabps. le-
HepanbHoW Accambneein Hb110 MPU3HAHO, YTO
OJHWM W3 MpPEenAaTCTBUIA TOProBbIM MOTOKaM
ABNAIOTCA PACXOXAEHWSA, BO3HMKaIOLLME B pe-
3yNbTaTe MPUMEHEHUS 3aKOHOB Pa3/INYHbIX
rocyAapcTe Mo BOMpocam MeXAyHapOAHOW
TOProBaW, N paccmatpmeana Komuccunio B Ka-
yecTBe WHCTPYMEHTa, C MOMOLLbH KOTOPOTO,
OOH wmorna 6bl urpaTb 6osee akTUBHYH PONb
B COKpALLEHUN WAM YCTPaHEHWU 3TUX mnpe-
NATCTBUIA. 3agaya Kommccmm coctout B TOM,
YTOObI COAENCTBOBATbL «MPOrPeCcCUBHOMY CO-
rNacoBaHMIO U YHUOUKaLMM NpaBua MeXay-
HapOAHON TOProBAW>.

Momumo  yHMdMKauMm npasua  Mexay-
HapOAHOWN TOProB/AW W COOTBETCTBEHHO MNOA-
FOTOBKW MPOEKTOB KOHBEHLMA Ha Komumccuto
6blna BO3/IOXKEHa 3aZiaya COAENCTBUA KOAM-
duKaLMn MexXayHapoaHbIX TOProBbIx 0bblva-
€B W pacnpocTpaHeHns MHGoOpMaLmM B 3TON
obnactn. OpraHu3aumsa OCyLIeCTBAAeT Co-
TPYAHMYECTBO C rocyaapcrsaMm no TaknM Ha-
npa./ieHNAM Kak, 0bmeH nHdopmalmen, npo-
BefeHua cemmnHapos no Tekctam FOHCUTPAT,
npoBefeHne KypCoB ANA CyAel U HOpPUCTOB,
crneumanmsmpytowmnxca B 0b6a1act MexayHa-
POAHOro TOProBoro npasa U T.4.

C 3TON Uenbio NpesycMOTPEHO CO3jaHue
pabounx rpynn Ans NPOBeAEHWA MNOAroTo-
BUTE/IbHOW paboTbl. Ha cerogHsAWHWA AeHb
CyllecTBYeT LecTb paboumx rpynn no cne-
AYIOLWMM BOMpPOCaM: 3akynku, MeXAyHapos-
HbI apbuTpax 1 cornacuTenbHas npoLeaypa,
TPaHCMNOPTHOE MpPaBO, 3/IeKTPOHHasA TOProB-
N5, 3aKOHOAATENILCTBO O HECOCTOATENBHOCTH,

MOQALSLOR - ARTICLES - CTATbU

obecneunTenbHble MHTEPECHI.

Pabotra Komuccmm ocyulectBaseTca  Ha
€XEroAHbIX CeCCUx, KOTopble NPOBOAATCA NO-
ouyepesaHO uyepes rog B LieHTpanbHbIX yupex-
aeHunsx OpraHumsaumm ObbeanHeHHbIX Hauni
8 Hbto-Mopke 1 B BeHCKOM MexayHapoaHOM
ueHTpe B BeHe. Kaxxgas pabouas rpynna Ko-
MUWUCCUW, KaK MpPaBuaO, MPOBOAUT OfHY WK
[iBe Ceccun B roj B 3aBUCMMOCTU OT paccMa-
TPVBaeMOW TeMbI; 3TU CECCUM TakXe MPOBO-
AaTca noouepeaHo B Hoto-Mopke 1 Beke.

MNMomumo rocygapcTs-uneHoOB BCe rocyaap-
CTBa, He aBaawoWmeca yneHammn Komuccmy, a
TakXe 3anHTepecOoBaHHble MeXAYHapOoaHble
opraHusauumn NpuraaLlakoTcs NPUCyTCTBOBaTb
Ha ceccuax Komuccum n ee pabouux rpynn B
KauectBe Habnwogatenen. Habatogatenn nve-
10T MpaBO YyyacTBOBaTb B OOCY>XAEHMAX Ha
ceccnsax Komueemm v B ee paboumx rpynnax
HapaBHe C uneHamun Kommccumn.

Ha ocHoBe npoekTtoB, pa3paboTaHHbix Ko-
MUccHel, BblIM NPUHATBI TakMe KOHBEHLMUM
kak BeHckaa KonBeHuua OOH 1980 r. o go-
roBopax MeXJAyHapOoAHOW KyMAu-Mposaxwu
ToBapoB, Hbto-Mopkckas KoHBeHumMs OOH o
MEXJAYHAapPOAHbIX MepPeBOAHbIX W MeXAyHa-
pOAHbIX NPOCTbix Bekcenax 1988 r., fambypr-
ckas koHBeHUms OOH o Mopckon nepeBo3ke
rpy3oB 1978 r., Tunosow 3akoH FOHCUTPA/ o
MexayHapogHOM KOMMepPYEeCKOM apbutpaxe
1985 r. m ap.

BblleykasaHHble  MeXAyHapoAHble Op-
raHM3auuy,  3aHWMarowmecs  BOMPOCaMU
MEeX/yHapOAHOro 4acTHOro MpaBa, BHOCAT
3HauYMTe/IbHbIV BKAAZ B YHUPUKALIMIO U COBEp-
LLIEeHCTBOBaHWe 3TON 06nacTv npaBa B Lenax
CONMKEHNN BHYTPEHHETO 3aKOHOZaTeNbCTBa
rocysapcte M obseryeHns COTpyaHWUYECTBa
Mexay HUMmW. Takum 0bpa3om, yumnTbiBas UH-
TEHCUBHbIE TEMIMbl 3KOHOMMWNYECKOTO Pa3BUTMISA
B HaLLleli cTpaHe, 1 Bce HoJiee akTUBHYHO UHTe-
rpauuio B MUMPOBYHO TOProBJItO, y4acTue B Bbl-
LeyKa3aHHbIX OpraHu3aumax aBaseTca Heob-
XOAMMbIM 3/1IEMEHTOM Kak Ha MyTW CoAencTBuS
pasBUTMIO MPaBOBOrO roCyAapcTBa B LE/OM,
TaK W NPUOBLLEHHOCTN K KPYry COBPEeMEHHbIX
LMBWIN30BaHHbIX NMPaBOBbIX CUCTEM.
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B kaHyH mpemeoezo cosewyaHus pykosodumeseli dunjiomamu-
yeckux npedcmasumesnibcme U KOHCysnbcme AsepbalioxaHckol
Pecnybauku, no pacnopsixeHuro peaudeHma cmpaHel U.Anuesa,
2pynna compyOHUKO8 8HeuwHenoumu4ecko2o gaedomcmea 6bi1a
HazpaxdeHa mMedasiero “3a omaudue Ha 20Cy0apCmeeHHOU CTyX-
6e”. PedakyuoHHas Kosiez2us no30pasisiem HaWUx Koiez ¢ 8bICo-
Kkoli Hazpadoli u xxesnaem UM Hosbix docmuxxeHuli Ha npogeccuo-
Ha/6bHOM nonpuwye. B yucse ydocmoeHHbix Medanero Hawux KoJe2
— cmapuwiuli KoHCy1IbmaHm YnpasaeHus uHgopmayuu MuHucmep-
cmea UuHoCMpaHHsix 0esn InexaH Anues. Hecmomps Ha ezo donzyto
u nnodomeopHyro pabomy 8 opeaHax dunsoMmamud4eckol c/yx6bi,
He s8ceM u3zgecmHo, Ymo 8 1991 200y 8 2o0pode XaHkeHOU 3.Anues
66111 839M 8 3A/I0KHUKU apMAHCKUMU 6oesukamu U Haxoou/ics Ha 8os0cke om cmepmu. Huxe
npusodumcsa cokpawjeHHas eepcus mamepuana Pparauz XaHoxaHbekosol, onybaUKO8AHHO20
8 2azeme “3epkano” 15 cenmsabps 2007 200a u nosecmsyrouje2o 06 3mux cobbimusx 8 XU3HU
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Hauwiezo KoJjieau.

PedakyuoHHas koaneaus DA

72 yaca 8 apMsAHCKOM nJjieHy
Paccka3 6biewe20 3a/10)KkHUKaG

KnHoonepatop dnbxaH Anves — OAuH U3 Tex,
KTO co3gaBan KnHonetonucb CtpaHbl orHein. C
1963 roga paboTtas Ha CTyAUWN XPOHMKaANbHbIX
N AOKyMeHTaNbHbIX $GMAbMOB (HbiHe — «Can-
Ham3») MpU KUHOCTYAMM «Asepbarig>kaH-
bdunbm» nm. Ix.[xabbapnbl, OH goarve rogbl
3amevatneBan Ha KWHOMJEHKY Hawnbonee
Ba)kHble COBbITUS U3 XM3HW CTpaHbl. EMy, kak
OMbITHOMY KMHOOMepaTopy, MopyyYann Takxe
conpoBoxgaTb lengapa AnveBa no xJson-
KoBbIM paiioHam, no Kapabaxy, B 6bITHOCTb
ero nepsbiM cekpeTtapem LIK KM Asepbaiig-
XaHa, ocBellaTb yAapHbIA TPyA NocCAaHLeB
AsepbaligaHa Ha cTpolike Beka — barikano-
AMypCKOI MarmcTpanu, oH o6be3anA C KMHO-
kamepoi Becb ceBep Cosetckoro Coto3za — oT
Konbckoro nonyoctposa go Kamuatku, cHU-
Mas paboTarolimx Tam 3emaskoB. OH Takxke
CHUMan KpyrnocytouHble MuTUHIM 1988-89
rogoB Ha nuowaan Asagnbir, 6exeHues u3
ApMeHuK, Tparmyeckue sHBapckme cobbiTns
1990 rosa v BbIMOAHAN MOPYYEHHYHO paboTy
B Nt0bbIx ycnosuax — B 50-rpagycHyto >xapy
MatHrbiwnaka n B 60-rpagycHbil cMbUpCKnii

MOPO3, NpeosoieBas CaMmble pasHoobpa3zHble
NpensTCTBUSs, HeysobCcTBa, MOPOM C PUCKOM
AN XXU3HW. HecnyyaliHo pa3 ceMb OH 6bli Ha
BOJIOCOK OT cMepTu. CONpsxKeHHOW C PUCKOM
oKasasacb U Ta KOMaHAMpOBKa B HaropHsbli
Kapabax, koTopas 6bina cBsizaHa C Npue3soMm
B A3epbangykaH ¢ MUPOTBOPYECKON MUCCUEN
npesngeHToB Poccnm n KasaxcraHa — EnbunHa
n Hasapbaesa. Ho MMeHHO 3Ta noeszka pac-
KO/M0Na XW3Hb dnbxaHa AnveBa HaaBoe, No-
CTaBMB €ro B OYepPesHON pas AULOM K aunLy
CO CMepTbHo.

3TO CYUYNNOCh B TOT CTPALLHbBIV A€Hb, KO-
fa OH O4yTW/ICA B ryLle ToAMbl, cobpaBLuel-
CA Ha [naowaan B XaHKeHAN —pes.] B CBA3U
¢ npue3gom EnbumHa n Hasapbaesa. dnbxaH
ANneB fOMKeH BblN 3aCHATL COOLITUS AHSA ANS
KWHOXPOHMWKW. HO cayumnoch HenpeaBuaeH-
Hoe: O3BepeBLUME NHOAN BbIXBAaTUAN €ro 13
rpynmbl XYyPHaANCTOB W B yrape HaluoHanu-
CTMYECKOro NCuxo3a, NMPOSBUB CaTaHWHCKYHO
3106y, CTanun HelaaHo n3bmeaTsb...

Kto-To TkHYN eMy B 60K LIWMAO, KTO-TO -
HOX, BUAN pyKamu, 3BEPCKM, Ha rnasax Tepss
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yenoseueckuii obauk. Mepenomann Bce pe-
6pa, a AnneB cTapancs 3almTTb Lo, bosan-
cs, UTOBbI ero He NpeBpaTWIM B MecnBo. He
yAanocb, nepebuan-takum Hoc. KTo-1o cxeatun
€ro 3a NoAC akKyMynaTopa W notawima Kyaa-
T0. Kamepa BbiMana 13 pyk, 1 OH TOXe yrnaJn.

Camoe cTpallHOe Ha4yanocb, Korga Hava-
nm 6utb HecnowaaHo, A AgymMan ToNbKO O TOM,
4yTOObl HE MOTEPATb CO3HaHWe, U CTan 3BaTb
Ha NomolLb pebsaT n3 oxpaHbl EnbumHa, ¢ Ko-
TOPbIMW TO/IbKO BYepa Mbl bl BMecTe B Af-
XXUKEHAE, HO OHM He obpallany BHMMaHWA Ha
MOW KPUKW.

BoeBukn notawman msbutoro fo nosy-
CcMepTH asepbalif>kaHCKOro KuHoomnepaTopa
K MallvHe 1 6pocman Ha 3agHee cuieHbe. B
3TOT MOMEHT OAMH M3 HUX MOMbITANCS YAaPUTb
AnvieBa HOroi B ron0oBy, HO TOT yCren CxBa-
TUTb 3Ty HOry u oTbpocnTb. OH JO CUX Mop
He MOXeT OOBACHUTb, OTKYAA Y HEro B3sA/INCh
Cunbl, HO BOEBUK-TaKW YAapua ero no avuy,
3aifa C ApYroli CTOPOHbI MalUWHbI. Bmelan-
€A BOAWTENb 1, 3aXNOMHYB ABepLly, B3s/1CA 3a
py/ib.

-BbI € XU3HbBIO y>kKe npowaauces 8 mom mo-
MeHmM UJIU HG YMO-mo HadesaucsL? — Cnpocu-
4 f.

YAVBUTENIBHO, HO f O CMePTU He gyman,
PasMbILLIAN TONBKO O TOM, Kak MHe BblpBaTb-
csl, — OTBETUA MOW cobeceHuK.

He Bble3xas 13 XaHkeHAW, 6oeBukM nepe-
CaAnnn CBOEro MNJIeHHMKa B APYryt0 MaLluHY.
310 66112 "HUBA". BCto fopory oHM No-pyccku
M NO-apMAHCKWM pyraau ero, NOTOM 3aBA3aau
XepTBe rnasa TPAMNKOW, HAaTAHYAN Ha roJoBYy
MELLIOK C BEPEBKOW, C MOMOLLbHO KOTOPOM CB#-
3anu AnveBy OfHOBPEMEHHO PYKWU 1 HOTW.

Korga cHoBa BbiTackmBasn U3 MaLUVHBI,
6bI10 UTO-TO YXKacHoe, — MPOAO/KAEeT pac-
cka3 JbxaH AnveB. MeHsa yaapuan ronosomn
060 4TO-TO, 3BEpPCKMN BPOCKAN Ha MO KaKOro-
TO XOJIOAHOrO MOMeLLEHWNS, NpesBapuUTeNbHO
yAapvB fBa pa3a HOrol No NeBOM CTOPOHe
Tena. CHAAM C MeHs KOJbLO, Yachkl, 3abpanu
ypoctoBepeHwue, 30 pybneit n ywnu. NMocne nx
yXo4a A MonbITancs BbIACHWUTb, A HaXOXYCb.
370 ABHO 6blN Norpeb.

BiZiM HOMKARLARIMIZ / OUR COLLEAGUES / HALUU KONIJIETU

Ot 3anekluencs B HOCYy U BO PTy KPOBWU
DNbXaHy CTaNo TPYAHO AbllwaTh, TeM 6onee UTo
MELLOK Ha roJjioBe, TOXe BMUTaBLUMIA KPOBb,
y>XXe He nponyckan Bo3gyx. M Torga Bnepeble
OH CTan fymaTb O CMepPTH, O TOM, YTO B XXMUBbIX
He OCTaHeTcs, Hayan uutaTb “KajMen Liaxa-
AAT", 0bpaTuaCca K Ayxy matepu.

-Bbl owyymusnu 8 mom MOMeHm, 4mo
Kakue-mo Cusibl NPUWIU K 8aGM HAG NOMOW|b?

[la, pa, 3TO0 Oo4eHb MHTEpPecHO, KOMy cKa-
Xellb, He nosepuT. [leno B TOM, YTO y MeHs
pykv 6blan 3aBA3aHbl 3a CMWMHON, a A Hayan
3a4bIXaTbCA OT yayLbA. [TOHMMaN, YTo ecan He
COpBY C roN0Bbl MELLOK - YMPY OT HeAoCTaT-
Ka kucnopoga. Kakmum-1o uygom g ymyapuaca
BbITALLMTb W3 KPenkux nyT NeBytO pyKy. ITO
6blna GpaHTacTMKa, A A0 CUX MOP HE NMOHMMaLD,
KaK 3TO MPOW30LA0, a NOAAM HEBEPYHOLLUM
Tem 6osiee TPYyAHO B 3TO MOBepuUTb. A TyT Xe
NeBOV PyKOW MPUNOAHAA C Cebs MELLOK, Bbl-
Tep KPOBb, BAOXHYN UNCTbIN BO3AYX - 3TO 6bI10
Takoe cyactbe. [1OTOM MPUMNOAHAN MOBA3KY,
ocmoTpen norpeb, yeuaen ABepb, CKBO3b KO-
TOpyto nNpobuBanca cBeT. 1 MOMOA3 K CTeHe,
YyTb-4yTb MPUMNOAHANCA W OTAbILWANCA KakK
cnegyet. Bapyr cabiwy - aBTOMaTtHas nepe-
cTpenka.  obpasoBancs, peLmn, 4To 3T0 MeHs
npuwm cnacatb (cmeetca). Cpasy Bce BepHyA
Ha CBOW MecCTa - MeLLOK, NOBA3KY, IEBYIO PYKY
onATb 3acyHyn obpaTHO u ner. Tonbko ycnen
3TO BCe npogenatb, Bowan 6oeBuku: “M3-3a
TebA Mbl MPUCTPENUIN CBOUX”, - CKa3aaMN OHU
MHe. OnATb 3aCyHyAU B MaLLHY W KyAa-To No-
Be3u. BHOBb Kyaa-To NpuBesnn, ycagnam Ha
TabypeTky. A Mo Hel OLWyYTW/, YTO HaXOXYCb
B MacCTepCKOM CaroXHWKa, MOTOMY 4TO Ha
Tabypetke OblAN HGpeE3eHTOBble PEMHU BMe-
€10 gocok. C MeHA CHAAWM MEeLLOK, pa3Ba3anu
pyku. «He aBwuralics, ronoBy He MoAHWMam»,
— NO-PYCCKM CKaszaan MHe 1 CHAM MOBA3KY C
rnas. «Ecav ronoBy NOAHWMELLIb, BICTPENNM>,
- W TKHYAN B MeHsa gynoMm. [oTtom npuHecan
Ta3. «[lepxu, Mbl Tebs ceityac byaem MblTb».
CHayana OHW MeHs 06anAM BOAOW, a MOTOM
BAPYr YyBCTBYHO — TYTOBKY BbIJIVN Ha rONI0BY
1 anuo. MeHsa CNOBHO orHeM 060Xr1o, oka-
3a710Cb, OHW TaK Ae3nHbuUMpyoT. Kak ToNbKo
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BCS 3Ta npoueaypa 3akOH4YMNacb, OHU BHOBb
3aBA3a/M MHe [1a3a 1 Havanu gonpawmnsaTb.
17 pa3 — 4 nocunTan — OHW paccnpalinBany,
KTO MaTb, KTO OTel, rae poaunacs, rae pabo-
Tato, PoBHO 17 pas, f 3TO YETKO MOMHIO A0
cux nop. KTo >xeHa, ckosbko aeTeli? Bce-Bce.
W B KoHUe roBopsT: «Tebs ctoga MyTtanmbos
nocsian Kak guBepcaHTa». «fl HUKaKol He An-
BEpPCaHT, Y BaC Moe yA0CTOBepeHMe, Kamepa,
A KMHOOMepaTop, XypPHanuCT». «HeTt, Tol An-
BepcaHT, Korga 1ebs 6uam Ha naowaan, us
3aiHero KkapmaHa y Tebs Bbinan nucronet TT,
NnpuW3HaBancs, YTo Tbl AMBEPCAHT», - KpUYaam
oHu. [ToToM MpuNoAHANN MOBA3KY Ha rnasax,
OTKPbIY MHE 11333, NoKa3aan MHe 3TOT 3/10-
noay4Hbln nucrtonet TT. «BoT 3TOT NncToneT y
Tebs BbINan M3 KapMaHa, ecin NpusHaeLlbes,
noseseM Tebsi B ACKepaH, OTTyAa OTNYCTUM B
Argam». «3T0 He MOM MUCTONET», — CMOKOMHO
oTBeTUA /bXaH. «Mbl Tebe gaemM 35 MUHYT»,
- CKa3anu OHMW...

Mo ncreyeHnn 35 MUHYT OAMH 13 6oEBU-
KOB 60/IbHO CXBaTWJ €ro 3a yxo: «Hy uTo, npu-
3Haewbca?» «Het», - otBeTMn AnuneB. «Mbil
CHauana oTpexem Tebe yxo, MOTOM paccTpe-
nAeM». «YXO 3Haellb, KOMY pexyT?» — npu-
HAB peLleHVe ymepeTb, AAveB CTasj, Kak OH
BbIPA3W/CA, CMeNoN «ByKalLKOW», — «y KOro
>KeHa Takasa-To U MaTb». ADMAHWH HEOXMJaH-
HO MpVKAaAOM aBTOMaTa yAapwui ero Tak, Yto
NAEHHWK OTNeTeN K CTEeHKe, KOTopas MoYemMy-
TO OKa3anacb KapTOHHOW. OH ros0BON Npo-
pBan ee, HO CO3HaHWsA He notepsan. OHW onATb
ob/man ero BOAOW, MOCaAMAM W CKazaau:
«JlagHO, Mbl faeM Tebe Bpems 40 yTpa»...

OHW ... ylwan n o yTpa NepuoAnYeckn
npuxoanan .... OanH pas npuwan: «Apa, Tbl
3Haelwb, Ha Tebs EnbumH po3bick gan. Ho Mbl
Teba yTpom pacctpenseM. EabLMH-MenbLmH
HaM He nomeLuaeT». A A y>ke MbICIEHHO Mpo-
CTUACS C XKN3HbO, Bbla FOTOB K CMEPTU U He
60s/1cs, NO3TOMY AN MEHsl OTHbiHe stobas
yrposa kasanacb epyHgoW. Ha camom pene
MHOroe OT CUTyaLMn 3aBUCHT.

K yTpy 2, mo-moemy, ycHya, NOTOMY 4TO
3TOT KOMaHAWUp 6yaun meHs. W nepsoe, uto
OH cka3an: «[1o3apaBasto, Mbl HaLLIW XO3AU-

Ha opy>XWs. 3T0 6bl1 MUIULMOHEP, OH XOTen
BbICTPE/IUTb B BO34YyX, HO KTO-TO yAapua u
NMUCTONET yNan Ha 3emJto, 3aBapyxa bbina Ta-
Kas. Mbl Bac o6MeHsAeM Ha YeTBepbIX apMsH-
CMEPTHUKOB, KOTOPble CUAAT B LUYLUIMHCKOW
TIOpbME>...

3 sTOro mecra MeHs OTBE3/1M B KakoW-TO
aoM. KomaHamp 6oeBurkoB ckaszan: «Mbl Tebs
JOMOV npuBenu, 3aecb Tbl HEMHOrO Mo3a-
BTpaKaellb, a NOTOM Mbl 3a TO6ON MpuaeMm,
yTO6bI 3a0paTh».

MNMocne TOro, kak Anves oTkaszanca OT 3a-
BTpaKa, KoMaHANpP 6OEBMKOB NOBEN MJEHHU-
Ka B 6aHo ONATb C OAESNIOM Ha FO/I0BE...

Koraa s BepHy/ics BHOBb B TOT AOM, KyAa
MEHS A0 3TOro NPWMBE3NK, XO3fMKa MeHs
cnpocuna: «3avem Tebe Hago 6bLIO Mpues-
XaTb croga?» «3T0 Mos paboTa» — OTBETUN
A. «Hy BOT, BUAMWLb, KaK Tbl NOMNaaCs, Yto C
TO0b0l cotBOpMAn!». B obLiemM, untana mMHe
HpaBOYy4YeHUs, HO 6e3 3106bl, UCKpeHHe. [o-
cne 3TOT KOMaHAMp ckasan: «I3TO MO MaTb C
To60V roBopusia». B obuiem, s yain BbInua 1
cugen JOAro-AOAro C 3aKpbITbIMU Fasamu,
MoKa, HaKOHeLl, OH MHe He cKa3an: «3a Tobow
npuiexanu». Kakown-To, cyas Mno pasroBopy,
WHTE/INTeHT cKa3an MHe: «34paBCTByiiTe, No-
34paBasto Bac, Bbl CBOHOAHBI, ceivac s oTBe-
3y Bac W cAam Bnactam. Bbl n3BmHMTE 3a TO,
4TO C BaMU 32€Cb NPOU3OLLJIO, YTO C BaMu CO-
TBOPUAU>.

-lNoss3ka Ha sawux 21a3ax 0ocmMasanace?

[la, NOCTOsAHHO, XOTA PyKN-HOTU BblN CBO-
604HbI. fl y>ke He 3Han, Te AN 3T0 6blAn, KTO
elle BYepa pyraa MeHs MaToM, HO BCE MHe
rOBOPWAN «0 CBUAAHUS» U pa3Hble f06pble
cnoBa. B 06Luem, 3TOT YesloBEK NPMBE3 MEHS B
KOMeHAATYypy, Nocasmna 3a HOpPMaJsbHbIA CTO,
ckazan: «fl Bam curapeTbl ocTaBasto, ‘AxTa-
Map’, cnmuku, B obwem go ceuganus. Celrvac
K BaM NMOAOWAET BOEHHbIA. Yepe3 10 MUHYT
CHUMWTE MOBA3KY C rNas».

Kakne tam 10 muHyT! Kak TONbKO ABEpb
3@ HUM 3ax/10MHyNack, A TYT Xe copBan no-
BA3KY W nogoluesn K OkHy. Buxy — kakon-to
YyesOBeK BbIlIEN M3 34aHWA U nogowen K
oduLiepy, KOTOPbI MOTOM MPULLEN 38 MHOW
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C AByms congatamu. Bmecte oHu nosenn
MeHs K reHepany. Koraga Bowau B KabuHert,
BCE MPWUCYTCTBOBABLUME TaM BCTaAN U TYT Xe
BOLLEJ NMOKOVHbIN Mropb Mnasckuin. Ha azep-
6alig>KaHCKoOM ckasan MHe: «On, ybun Tbl Hac,
Mbl BeCb MUp obowan». N Bce B OAWH ronoc:
«MNo3apaBnsem Bac». Bckope nowwan 3BoHKH -
nomoLHnKoB EabumHa, Mytannbosa, Hazap-
6aeBa, XXypHanncToB 13 XXeHeBbl...

Koraa ctanu Bble3xaTtb U3 XaHKeHAW, A NO-
npocw, 4tobbl BOAUTENb BEN MaLUMHY Mes-
neHHo. Mpoe3sxas no yavuam, s BcMaTpvBa-
CA B VLI NPOXOXUX U BUAEN, KaKUMW 3/1bIMU
B3I/194aMWN OHM MPOBOXatOT MeHsA. [Npuexann
B AckepaH, paktnyeckn mexay Hum un Arga-
MOM — Hawa 30Ha. Bogutenb 3aexan Ha 3a-
npaeKy, s OCTalCA OAMH B MalUUHe W BAPYT
BUXY: Kakne-TO MYXWKW — OfUH C PyXXbeM,
APYro ¢ ToNnopoM — nayT Ha MeHs. fl noay-
MaJi, YTO MpULLEN MOW KOHeL, HO 0Ka3anoch,
yTO 370 argamubl. OHM Ha 6OPTOBON MalUMHe
cobupanunch exaTb B XaHKEHAW, YTOObI cnactu
MeHs. fl nobnarogapun unx.

B Argame MeHs cpasy nomectuaun B 60b-
HULY, CAenann peHTreH — pebpa bblan nono-
MaHbl, M Bpa4n oKasasu nepByto NMOMOLLb...

MoTOM MeHs OTBE3/M Ha ar4amckuii a3po-
APOM. 3aKa3aHHOMY BEPTO/ETY CaHaBuaLuu
OTKPbUIN  CreuManbHbIi  KOPUAOpP, YTOOBbI
ObIcTpO focTaBUTb MeHs. B XbipganaHe, rae
€CTb BepTO/IeTHaa MaoLaaka, MeHa BCTPeTU-
Na «ckopas» 1 noeesna B PecnybivkaHckyto
601bHMLLY.

-2/1bXaH MYyaauM, 8bl CKG3aau, Ymo Eao-
YyuH obvABUA 8ac 8 po3bick. Bam nomowm pac-
cKasanu, kakue soobuye mepsl 6blLIU NPUHAMbI
no sawemy cnaceHuro?

MeHs, no cyTv, cnacan Haww asepbaiia-
KaHCKMe  >XXYpHaaucTtbl: AobpaBlWuncb A0
uneHoB obuLManbHOW Aeneraumm, OHWU He-
MeANEHHO COOBLWMAN MM O MpouCLIejLIeM
Ha naowaan. Munuctp MBJ, M.Acagos 1 re-
HepanbHbIN npokypop W.fanbos (Ja byaser
UM 3emaa MyxoM) TyT Xe nepefanu 3anucky
TamepnaHy Kapaey. OH Haxoawunca B CO-
ceaHeM 3gaHmm ObacoBeTa Ha neperoBopax
C apMAHCKOW Aenerauveit. B cBoro ouepess,

BiZiM HOMKARLARIMIZ / OUR COLLEAGUES / HALUU KONIJIETU

OHW MoCTapanncb AOBECTU U3BECTUE O MOEM
MOXULLEHUN A0 CTONIMYHBIX U 3apybeXXHbIX
KYPHaNNCTOB, NPUexXaBLUNX C ejbLUHCKO-
Ha3ap6aeBCcKoN KOMaHAOMN.

Co cBoeli cTopoHbl TamepnaH Kapaee no-
craBua nepes b.EnbunHbIM ycioBue: «Bea oT-
BETCTBEHHOCTb 3a CyAbby venoBeka NOXMUTCA
Ha Baww nneuun, bopuc Hukonaesnu. K ytpy
Haw TOBapuLl, AO/MKeH 6bITb Ha cBObGOAE,
MHaue neperoBopbl B MuHBOZax OKaxyTcs
MoA yrpo3ol cpbiBa».

Kak s y3Han no3xe, XXypHanaucTbl He jaBa-
A EnbUMHY BO3MOXHOCTb CecTb B aBTODYC,
Tpebya moero ocsoboxgeHus. lNocne 310-
ro EnbuuH Moe ocBoboxgeHne fepxKan nog
KOHTPO/IeM. DTO TOXe CbIrPano CBOHO POb.
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YENI NO9SRLOR — NEW PUBLICATIONS - HOBbIE U3AAHUA

This publication is a supplement to the "World of Diplomacy” journal. The publication consists of the materials
of the international conference, entitled “Basic Principles for the Settlement of the Conflicts on the Territories of the
GUAM States” held in Baku on 15-16 April 2008. The publication includes in particular the statements of the high-
level representatives from the invited Governments as well as the presentation and articles of the keynote speakers
and participants of the conference. Baku, CBS Publishing House, 2008. 176 pp. ISBN 978-9952-8123-0-5.

GUAM DEVELOPMENT
STRATEGY

Maierialy of the isternatione] conference
Bakn, 10.510 May DD0S

Publication includes the statements and articles of Publication includes the statements and articles of
the keynote speakers and participants of the "GUAM-  the keynote speakers and participants of the "GUAM
Transit” international conference held in Baku on 29-30  development strategy” international conference held in
April 2008. Baku, 2008, 264 pp. Baku on 29-30 May 2008. Baku, 2008, 179 pp.
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